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Judicial Advice Application

1) Overview of judicial advice application

2) Purposes, nature and effect of judicial advice application
3) Process and procedures

4) When judicial advice will not be given

5) Revocation of judicial advice orders

6) The role of “interested parties”
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Legislative Scheme — Judicial Advice

ss. 63(1) and (2) — Trustee Act 1925 (NSW)

s. 85 Trustee Act (NSW)

ss. 69(1) — Administration and Probate Act 1919 (SA)

s. 93 Trustee Act 1936 (SA)

Judicial Advice

e ss.63(1) Trustee Act 1925 (NSW)

A trustee may apply to the Court for an opinion advice or direction on any
question respecting the management or administration of the trust
property, or respecting the interpretation of the trust instrument.

¢ ss. 69(1) Administration and Probate Act 1919 (SA)

The Public Trustee shall, and any trustee, executor, or administrator may,
when in difficulty or doubt, apply to a Judge for advice or direction as to
matters connected with the administration of any estate, or the
construction of any Will, deed or document.
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Essential Elements - NSW

$s.63(1) Trustee Act 1925 (NSW):
1. Trustee applies to Court
Opinion, advice or direction
A question

Management or administration of trust property

HA B

Interpretation or trust instrument

Essential Elements - SA

$5.69(1) Administration & Probate Act 1936 (SA):
1. Trustee, executor or administrator
2. When in difficulty or doubt
3. Matters connected with:
(a) administration of estate
(b) construction of Will, deed or document
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Judicial advice - trustee

= Must have a trustee, executor or administrator

* No other fiduciary — eg:
- ‘“protectors”
- “appointors”
- “guardians”

Effect of judicial advice order

e ss.63(2) Trustee Act 1925 (NSW)

If the trustee acts in accordance with the opinion advice or direction, the
trustee shall be deemed, so far as regards the trustee's own responsibility,
to have discharged the trustee's duty as trustee in the subject matter of
the application, provided that the trustee has not been guilty of any fraud
or wilful concealment or misrepresentation in obtaining the opinion
advice or direction.

s. 93 Trustee Act 1936 (SA)

This Act, and every order purporting to be made under this Act, shall be a
complete indemnity to all companies and persons for any acts done
pursuant thereto; and it shall not be necessary for any company or person
to inquire concerning the propriety of the order, or whether the Court by
which it was made had jurisdiction to make the same.
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Relationship with right of indemnity

* s.59(4) Trustee Act 1925 (NSW)

* s. 85 Trustee Act 1925 (NSW)

e  Macedonian Church case [36]

The legislative scheme, then, is that it is desirable that trustees in doubt
as to a course of action should not proceed with it and seek relief under s
85 afterwards, but rather seek s 63 advice first. That is because one of
the things which a trustee invoking s 85 requires to be excused from is a
failure to seek s 63 advice.

Nature of Judicial Advice

e s, 63 is significant in relation to s.85.
- causal link

e Macedonian Church case [70]:

Perhaps they will if their breach is excused under s85(2)...;
but they cannot be sure, in advance, that the Court’s
discretionary power to excuse the breach will be exercised in
their favour, and one of the matters to be excused is their
failure to obtain the Court’s direction under s63 or
otherwise...
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Nature of Judicial Advice

* Macedonian Church case at [74]:

A necessary consequence of the provisions of s63 of the Act is
that a trustee who is sued should take no step in defence of the
suit without first obtaining judicial advice about whether it is
proper to defend the proceedings. In deciding that question, a
judge must determine whether, on the material then available,
it would be proper for the trustee to defend the

proceedings. But deciding whether it would be proper for a
trustee to defend proceedings instituted about the trust is
radically different from deciding the issues that are to be
agitated in a principal proceeding. The two steps are not to be
elided. In particular, the judicial proceedings are not be treated
as a trial of the issues but are to be agitated in the principal
proceedings.

Nature of Judicial Advice

¢ Kiefel ) Macedonian Church at [196]

In exercising the discretion the Court should be guided by the
scope and purpose of the section. The principal purpose of
the section, and the opinion, advice or direction given under
it, is a protection of the interests of the trust. Another
purpose is the protection of a trustee who is acting in that
regard and upon advice. Securing the latter purpose may
ensure the attainment of the principal purpose, by removing
the concern of a trustee about exposure beyond their usual
indemnity.
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Nature of Judicial Advice

* “Principal purpose”

- protect interest of trust

e Subsidy (incidental) purpose

- protect trustee

s.85 — acting “honestly and reasonably”

S.85 — “honestly and reasonably”
Causal link
Dalrymple v Melville (1932) 32 SR (NSW) 596 at 605

I am equally satisfied that he is not entitled to the protection of 5.85(2). It is considered that he
acted honestly throughout, but in order to get relief under that sub-section it is also necessary
that he should have acted reasonably. In my view he did not act reasonably. With his knowledge
and experience he ought at least to have taken certain precautions, which, as I have already
said, would have suggested themselves to a most simple-minded person of any business
experience at all. If he had been entirely ignorant on the matter, and not willing to take the risk,
he should have at least asked the advice of competent people. Had he asked for advice on a
question of law from a competent legal advisor and had acted pursuant to that advice, that might
have entitled him to the protection of this particular sub-section. If, on a matter of business, he
had asked competent businessmen, put the matter fairly to them, and asked what he ought to do,
or whether he would be justified in doing nothing, it is possible, | do not say probable, that even in
that case he would be held to have acted reasonably. But in the present case he did not ask
anyone’s advice on the matter of business which he had to consider. He did not ask anyone as to
his duties as trustee, nor as to what such duties required of him, and did not consult any
competent business person, not even a broker, as to what precautions he should take to ensure the
estate against loss.
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Engaging Judicial Advice

Darke J in Castle Hill Joinery & Interiors Pty (as trustee for the

Gladstone Road Trust) [2013] NSWSC 1525 at [18].

For judicial advice:
1. “jurisdictional bar”
- management or administration

- interpretation of trust instrument

2. Discretion confined only by subject matter, scope and
purpose of legislation.

* Interest of trust estate of “cardinal significance”.

Jurisdictional bar

“Management or administration”
- steps to preserve
- Steps to be financially productive
- Transferring it
- Minimise impact of taxes and duty
[Campbell J - Stein v Stybmore]

“interpreting trust instrument”

- Re: Dion Investments
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Essential elements of a judicial advice application

Macedonian Church:

1.

Jurisdictional power not constrained by implications or
limitations not in section.

Only one “jurisdictional bar” exists
- management or administration
- trust instrument

Nothing express or implied in 5.63 that makes some
discretionary factors more important than others

- discretion confined to subject matter
- scope and purpose or legislation

Essential elements of a judicial advice application

Macedonian Church:

4.

Procedure is “summary”
- no need for a suit of general administration

Procedure is an exception to Court’s function of deciding
disputes

- “private” — protection of trustee

“other participants (apart from trustees) are not
parties.”
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Essential elements of a judicial advice application

Muacedonian Church:

6. Judicial advice application depends on facts and type of
trust

7. Can get advice about prosecution or defence of litigation
(a) trustee and gratuitous office
(b) indemnity for proper expenses

8. Obtaining judicial advice resolves doubts about whether it
is proper to have recourse.

Effect of a judicial advice order

* Judicial advice by way of order

n

* Question: “Whether the trustee is justified in ............ .
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Effect of a judicial advice order

e Anorderis:
1. permissive in nature

2. not provided in context of adversarial proceedings:

(a) does not create res judicata
(b) no consequences as to breach (contempt)
(c) does not determine rights

Effect of a judicial advice order

e Order is permissive not mandatory
e Trustee not abrogating or delegating
- must still apply own judgment
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Procedural Issues

1. Commence by Summons (NSW)
2. Statement of Facts
3. Counsel’s Opinion

Counsel’s Opinion

Kunc ) — Application of NSW Trustee & Guardian

- trustee fails in duty if does no more than identifies a
problem

-  need to form own view
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Counsel’s Opinion

Application of NSW Trustee & Guardian

opinion by any suitably qualified member of legal
profession

traditional independence of Counsel
solicitor with longstanding relationship

Counsel’s Opinion

Palmer J in Re Application of Macedonian Orthodox
Community Church St Petka Inc (No 3) [2006] NSWSC 1247 at

[80]

In a judicial advice application in which the trustee asks whether it is justified in prosecuting
or defending litigation, all the Court does is to reach a view as to whether the Opinion of
Counsel satisfies it that there are sufficient prospects of success to warrant the trustee in
proceeding with the litigation. Counsel’s Opinion must address the facts necessarily to
support the legal conclusions reached and must demonstrate that the propositions of law
relied upon for those conclusions are properly arguable. Whether, in the light of Counsel’s
Opinion there are “sufficient” prospects of success calls for another judgement, founded
upon such considerations as:

e

3

the nature of the case and the issues raised;
the amounts involved, including likely costs;

whether the likely costs to be incurred by the trustee are proportionate to the issues
and the significance of the case;

the consequences of the litigation to the parties concerned;

in the case of a charitable trust, any relevant public interest factors.
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Counsel’s Opinion

Lindsay J: Chow Cho-Poon:

1.
2.
3.

Procedural objective of speed and efficiency
Comfort to the Court

Value added by Counsel when opinion (as opposed to
submissions)

Foundation for due administration of trust
Efficient administration of summary jurisdiction

When will advice not be given

oo R

Not in best interest of trust.

Only protect trustee.

When it is recourse to trust assets to fund a party’s defence.
If there is a real/alternative contradiction

Public Interest?
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Role of non-parties and costs

e Non-parties’ role is to assist Court.
e Should not be adversarial.
e Charitable trust proceedings.

- Darke J in The Rosewood Research Pty Ltd (No 2) [2015
NSWSC 1226
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