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Introduction
The decision of Mullins J in Munro v 
Munro1 (Munro’s case) has caused much 
discussion in the estate planning world.2 

Munro’s case stands for the proposition 
that, in order to be effective, a purported 
“binding death benefit nomination” needs 
to comply with the formal requirements of 
the superannuation fund deed, and/or the 
superannuation provisions. Any deviations 
will cause the nomination to be invalid, and 
therefore not binding on the trustee of a 
superannuation fund. 

The crux of the dispute in Munro’s case 
centred around a binding death benefit 
nomination (nomination), which was signed 
by Mr Munro (the deceased) who was a 
member of a self-managed superannuation 
fund. The nomination attempted to 
nominate a beneficiary with respect to any 
death benefit payable in consequence of 
the deceased’s death and, in particular, 
that it be paid wholly to the “trustee of 
deceased estate”.

If the nomination was valid, the terms 
of the relevant superannuation fund 
deed would have bound the trustee. 
The trustee would have been required 
to pay the death benefit that arose as a 
consequence of the deceased’s death to 
the nominated beneficiary.

However, the fund’s deed provided that 
a binding death benefit nomination could 
only specify certain beneficiaries — 
being dependants or the legal personal 
representative of the member. The 

requirements of the deed were consistent 
with reg 6.22 of the Superannuation 
Industry (Supervision) Regulations 1994 
(Cth) (SISR).

Mullins J held that by the deceased 
nominating the “trustee of deceased 
estate”, the nomination did not comply 
with either the fund’s deed or the SISR,3 
with the result that the nomination was not 
binding on the trustee of the fund. As a 
result, the trustee could appoint the death 
benefit discretionarily. 

The outcome in Munro’s case begs the 
question — where is the equity? What 
was the actual, subjective intention of the 
deceased? After considering the terms 
of the binding death benefit nomination, 
and any relevant surrounding evidence, 
was it the case that “something must 
have gone wrong” which could not 
have been cured by the process of 
construction?4

If “something must have gone wrong”, 
and if there was available the actual and 
subjective intent of the deceased, then 
the equitable remedy of rectification could 
have been sought to cure the defect. 

Although not clear from the judgment, 
in reaching the conclusion that the 
nomination was invalid, Mullins J in 
Munro’s case seemed to merely construe 
the nomination.5 Further, the relief sought 
did not seem to extend to rectification, 
and there does not seem to have been 
any evidence put before her Honour of 
the actual, subjective intention of the 
deceased as to the purported effect 

of the nomination, so as to justify the 
equitable relief of rectification. 

While Munro’s case is important in 
determining what not to do, regard should 
be given to what can be done when 
confronted with a situation similar to those 
contained in Munro’s case. Indeed, the 
case is a reminder to practitioners that 
pre-emptive measures can be taken to set 
out a person’s actual, subjective intention 
when entering into documents, and that 
relief may be sought to remedy a situation 
where the legal effect of a document differs 
from the subjective intent. 

The nature of a binding death 
benefit nomination 
The dispute in Munro’s case concerned 
the validity of a binding death benefit 
nomination. Before considering the 
equitable remedy of rectification, regard 
needs to be given to the nature of a binding 
death benefit nomination. The answer 
to this question will determine both the 
appropriate forum and relief. 

It is well established that there is no 
jurisdiction in equity to rectify a will.6 As a 
result, legislation has been introduced to 
deal with rectification of wills.7 Further, 
the statutory power to rectify a will is the 
domain of probate, and not equity. 

However, a binding death benefit 
nomination is not a will, and does not 
give effect to testamentary dispositions. 
Dixon and Evatt JJ in Russell v Scott8 
differentiated between succession 
post-mortem and testamentary succession, 
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and observed of testamentary succession 
that “… what can be accomplished only by 
will is the voluntary transmission on death 
of an interest which up to the moment of 
death belongs absolutely and indefeasibly 
to the deceased …”.

It is the voluntary transmission of an 
interest that a deceased has in property 
that belongs absolutely and indefeasibly 
to the deceased which can be affected 
by testamentary succession. However, 
as a general proposition, a member 
of a superannuation fund does not 
have a beneficial ownership in any 
of the underlying assets held within 
a superannuation fund, and (until the 
happening of a prescribed event which 
may crystallise a member’s entitlement) 
a member of a superannuation fund is 
neither the legal nor the beneficial owner of 
any amount which stands in the credit of a 
member’s account from time to time.9 That 
is, a member of a superannuation fund 
does not have an absolute and indefeasible 
interest in those assets.10 

A nomination pursuant to a binding death 
benefit nomination is an example of an act 
of succession post-mortem. Holland J in 
McFadden v Public Trustee of Victoria11 
(McFadden’s case) observed of a right of 
a deceased to nominate a beneficiary who 
was to obtain a lump sum on the death 
of a deceased from a policy of assurance 
held within an employees’ pension 
scheme was not testamentary, but that the 
right of the deceased was “… the right … 
of the nature of a power of appointment 
inter vivos reserved or given by a trust 
instrument to the settlor or some other 
donee”. 

In McFadden’s case, Holland J observed 
of such powers of appointment that:12

“The law has long accepted such powers as 
being valid even if the power is not only to 
appoint but also to revoke one appointment and 
make another ad infinitum. If open to revocation 
and reappointment, the power confers a right 
of determining the beneficiary of a trust which 
is ambulatory till the death of the donee of the 
power but that does not invalidate the power. 
The property is regarded as having been already 
disposed of inter vivos by having been made the 
subject of the trust and the last exercise of the 
power subsisting at the death of the person in 
whom the power is vested is treated as having, 
at the date of such exercise, completed the 
disposition by filling in a blank in the trust in his 
lifetime. Thus, it is not the death of the donee 
of the power that consummates the disposition. 
It is the exercise of the power prior to death.”

On the basis that the power to nominate 
the recipient of a lump sum payment from 
the pension scheme was an exercise of an 
inter vivos power of appointment (by the 
deceased), Holland J in McFadden’s case13 
concluded that the formal requirements 
provided for in statute that relate to wills 
did not apply to the power of appointment.

Similarly, both the construction of will 
provisions and the probate jurisdiction of 
any state Supreme Court should not apply 
to a binding death benefit nomination. 

Rather, the rules of equity and the 
equitable jurisdiction of the state Supreme 
Courts — as well as the equitable remedy 
of rectification — would apply. 

Whether equity can rectify 
a power of appointment and 
voluntary settlements
Given that a binding death benefit 
nomination effects post-mortem 
succession, and is a power to appoint 
property — being the death benefit 
payable as a consequence of the death 
of a member — the equitable remedy of 
rectification can apply. 

Equity has long held that a power of 
appointment can be rectified.14 Equity 
also has jurisdiction to rectify voluntary 
settlements. Brightman J in Re Butlin’s 
Settlement Trusts15 (Butlin’s Settlement) 
observed as follows:

“I turn now to the law. There is, in my judgment, 
no doubt that the court has power to rectify a 
settlement notwithstanding that it is a voluntary 
settlement and not the result of a bargain, such 
as an ante-nuptial marriage settlement …”

Roper J in Kent v Brown16 considered a 
situation where a settlor, who intended that 
property be held subject to certain trusts, 
transferred the property to a trustee and 
mistakenly declared the trusts in a manner 
different to the settlor’s intention. After the 
settlor had died (and without the settlor 
learning of the mistake during his lifetime), 
the court rectified the document to accord 
with the settlor’s intention. Roper J 
observed that:17

“… where a settlor intending that property shall 
be held on certain trusts has transferred it to a 
trustee any by a mistake has declared the trusts 
in a different manner from that intended, and has 
died without learning of the mistake or without 
approving, notwithstanding the mistake, of the 
trusts declared, the Court has jurisdiction at the 
instance of a volunteer to reform the document 
declaring the trusts so as to make it conform with 
the settlor’s intention.”

Instruments pursuant to which there is no 
“bargain” as between the relevant parties 
can be rectified. Brightman J in Butlin’s 
Settlement said of such situations that:18

“… rectification is a discretionary remedy. In 
other words, in the absence of an actual bargain 
between the settlor and the trustees, (i) a 
settlor may seek rectification by proving that the 
settlement does not express his true intention, or 
the true intention of himself and any party with 
whom he has bargained, such as a spouse in the 
case of an ante-nuptual settlement; (ii) it is not 
essential for him to prove that the settlement fails 
to express the true intention of the trustees if they 
have not bargained; but (iii) the court may in its 
discretion to decline to rectify a settlement against 
a protesting trustee who objects to rectification.” 

That is, a binding death benefit nomination 
can be subject to an equity suite, 
notwithstanding that it is a power to 
appoint, and there is no “bargain” involved. 

Construing the nomination – 
precursor for rectification 
Before an instrument can be rectified, 
it must first be construed.19 Mullins J 
construed the nomination, and in 
Munro’s case, it was observed that:20

“The nomination form must be construed on 
its face and having regard to its purpose. The 
applicant’s relied on the terms of the will to assist 
in construing the nomination. It is not appropriate 
to construe the nomination form by reference to 
the will when the nomination is for the purpose of 
payment of the death benefit of the fund. In any 
case, the terms of the will are equivocal, as to 
whether Mr Munro anticipated his executors would 
be paid the death benefit from the fund or take 
the receipt of the death benefit into account when 
making the distributions under the will.” 

As a matter of construction, the nomination 
was required to be viewed in isolation. 
However, after construction, the court 
may rectify the relevant document if 
the document and/or the surrounding 
circumstances evidence that “something 
must have gone wrong” which cannot be 
cured by construction.21 The question that 
should have been considered is, did the 
nomination and, in particular, the reference 
to “trustee of deceased estate” properly 
identify the deceased’s intentions? If not, 
then what was the deceased’s subjective 
intention?

That is, after construction of the 
nomination, the next question was whether 
it accorded with the subjective intentions 
of the deceased. However, in Munro’s 
case, there does not seem to have been 
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any evidence of the deceased’s subjective 
intention put before her Honour, nor 
(it seems) was the remedy of rectification 
sought. In Munro’s case, Mullins J 
observed that:22

“It may be that Mr Munro intended by instructing 
the form be completed with ‘Trustee of Deceased 
Estate’ to mean his executors, but it is difficult 
to reach that conclusion when the form itself 
provided for the option of specifying legal personal 
representative and advised how to complete the 
form accordingly.”

That is, it seems that the evidence of 
subjective intention of the deceased was 
not put forward before her Honour. 

Importantly, the equitable doctrine of 
rectification allows the court, by its 
orders, to reform the relevant instrument 
(in Munro’s case, the nomination) in 
which the parties to the instrument have 
mistakenly expressed their agreement.23 

Mahoney A-P in Commissioner of Stamp 
Duties (NSW) v Carlenka Pty Ltd24 
(Carlenka’s case) observed that:

“In my opinion, the principle upon which 
rectification is granted involves two things: that … 
the parties (in the case of a transaction between 
parties) has at all relevant times an intention which 
was to be given effect by the document to be 
rectified; and that that document does not give 
effect to that transaction.” 

Clarke J in NSW Medical Defence Union 
Ltd v Transport Industries Insurance Co 
Ltd25 observed of a line of authority that 
rectification was available in circumstances 
where the parties have used words 
which, when properly construed, do not 
express their true intention. This included 
a situation where words are purposely 
used (or omitted) but in the mistaken 
belief that they bore a different meaning 
from their correct meaning, as a matter 
of construction.26 

Hodgson J in Bush v National Australia 
Bank Ltd27 (Bush’s case) distinguished 
between:

�� the intention of the parties to achieve 
a particular result; and

�� the intention to execute the document 
as worded.

Hodgson J in Bush’s case considered 
that:28

“… in my view, rectification may be available 
where the common intention does not relate to 
the words of the document so much as to its 
legal effect … the preponderance of authority 
now favours the view that, provided all other 
requirements of rectification are satisfied, 

rectification will not be refused merely because 
the common mistake is as to the legal effect 
of the words used, rather than as to the actual 
words used.” 

Similarly, in Munro’s case, the issue that 
could have been explored is not whether 
the deceased intended for the nomination 
to nominate, as the recipient of a death 
benefit in consequence of his death, the 
“trustee of deceased estate” — being 
an intention as to the execution of the 
document as worded. Rather, whether 
there was a mistake as to the legal effect of 
the words used, being that the nomination 
was not binding as it should have instead 
referred to the deceased’s legal personal 
representative.

The fact that certain words are used is not 
to the point in relation to a rectification 
suite. Rather, the question is whether there 
was a mistaken meaning in relation to the 
words used. In the context of Munro’s 
case, particularly given the observations 
of Mullins J29 that although “… colloquially 
the term ‘executor’ may be used 
interchangeably with the term ‘trustee’, 
the roles are distinct …”, the question 
that then arises is whether the deceased 
was mistaken as to the meaning of the 
words “trustee of deceased estate”, and 
therefore the effect of the nomination being 
of no effect. In this regard, Brightman J’s 
observation in Butlin’s Settlement is of 
importance:30

“… rectification is available not only in a case 
where particular words have been added, omitted 
or wrongly written as the result of careless 
copying or the like. It is also available where the 
words of the document were purposely used but 
it was mistakenly considered that they bore a 
different meaning from their correct meaning as 
a matter of trust construction. In such a case, 

which is the present case, the court will rectify the 
wording of the document so that it expresses the 
true intention …” 

Taking Brightman J’s observations 
in Butlin’s Settlement in the context 
of Munro’s case, what was the “true 
intention” of the deceased in nominating 
the “trustee of deceased estate” in the 
nomination? Was it the case that the 
deceased “mistakenly considered” that the 
“trustee of deceased estate” was also the 
deceased’s legal personal representative, 
particularly given that the terms are 
colloquially used interchangeably?31

Rectification may be obtained if the 
intended effect (considered subjectively) 
differs from the actual effect. 
McLelland A-JA in Carlenka’s case 
observed of rectification that:32

“In general, the remedy of rectification of an 
instrument is available where it is established 
by clear and convincing proof that at the time of 
execution of the instrument the relevant party or 
parties as the case may be had an actual intention 
(if more than one party, a common intention) as 
to the effect which the instrument would have 
which was inconsistent with the effect which the 
instrument as executed did have in some clearly 
identifiable way. In this context ‘effect’ means 
the legal and factual operation of the instrument 
according to its true construction, but does not 
include legal or factual consequences of the 
operation of the instrument of a more remote, 
or collateral, kid (for example its liability to 
stamp duty).”

Importantly, it is the effect, and not the 
remote (or collateral) effect, that is relevant 
when considering rectification. 

Subjective intention of the 
deceased is relevant for 
rectification
Rectification requires an assessment 
of the subjective, or actual, intention of 
the parties. In order to ascertain that 
subjective intention, the objective and 
subjective evidence must be considered. 
In the context of a binding death benefit 
nomination, given that it is an exercise of 
a power, it is the subjective intention of 
the donee of the power (ie the deceased) 
which is relevant.

Mahoney A-P in Carlenka’s case observed 
of the term “intention” that:33

“The term ‘intention’ is, no doubt, a term ‘of 
variable meaning’ … and its meaning must be 
determined in the particular case by reference 
to its purpose and context. But ordinarily — and 
in the context of rectification — it refers to what 

Given that a BDBN 
… is a power to 
appoint property … 
the equitable remedy 
of rectification can 
apply …
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was subjectively seen as to be brought about by 
the consequences of it. It refers to that which is 
subjectively foreseen and is intended to be effected 
by the document … This, … it does not include 
that which was foreseen as likely or certain to 
occur but not wished for and ‘the risk of which 
he runs possibly with regret’.“

That is, the intention is that which is 
subjectively foreseen and intended to 
be effected by the document. 

Rectification requires proof of both:

�� that the document executed was not 
what was intended; and

�� what was intended, with sufficient 
certainty to enable the court to make an 
order for rectification (ie which words 
are deleted or included to give effect 
to the intention found).34

In order to determine the actual, subjective 
intention, not only must the instrument 
be considered, but the surrounding 
circumstances are as well. Further, parol 
evidence (extrinsic evidence) is not only 
admissible in a rectification,35 but it is 
“of considerable importance” when proving 
intention.36 In Ryledar’s case, Campbell JA 
considered that:37 

“It is also possible to have evidence from the 
draftsperson of the document stating what his or 
her instructions were, and that particular words 
were included in the document by mistake …” 

Conclusion
The outcome in Munro’s case has caused 
much consternation. The situations 
wherein people improperly disclose 
or document their intentions, whether 
because of a misdescription or because 
of a misunderstanding of the terms 
actually used, which has the result that 
the legal effect differs from their subjective 
intentions are many. 

Munro’s case is an example of where 
proper drafting, and an understanding 
of the terms of the power which grants 
powers and the legislative framework, are 
key to a successful outcome for a person 
who intends for a death benefit payable in 
consequence of their death to be paid in a 
particular manner. 

It goes without saying that proper drafting, 
and an understanding of the relevant 
documents, is the best way to ensure 
that subjective intentions are satisfied. 
This would keep the matter away from the 
vicissitudes of litigation. 

However, every so often, an adviser is 
confronted with a situation where a dispute 

is reasonably foreseeable. In such a 
situation, and in the context of documents 
being drawn, so as to ensure that the 
actual, subjective intention is ascertainable 
at a future date, establishing a factual 
matrix surrounding those documents 
(eg file notes, emails, instruction letters etc) 
may be essential in rectifying a problem 
that the person executing the documents 
did not know existed. 

Denis Barlin, CTA
Barrister 
13 Wentworth Selborne Chambers
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