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About sbn lawyers

As a firm we offer commercial and taxation solutions to problems faced by SME clients and

their advisers.
We have experience providing the following legal and tax advisory services.

e preparation of commercial documentation such as contracts, leases, trust deeds,
declarations of trusts, employment contracts

e negotiation on sale or purchase of a business

¢ negotiating with the ATO to settle tax disputes

e advocacy before the AAT in taxation disputes

¢ advice on business structuring

¢ advice on the taxation consequences of business purchases and acquisitions

e preparation of ruling requests and objections

e transactional advice on indirect taxes such as GST and stamp duty

e provision of tax training

This paper has been prepared for the purposes of general training and information only. It should not be taken to
be specific advice purposes or be used in decision-making. All readers are advised to undertake their own
research or to seek professional advice to keep abreast of any reforms and developments in the law. sbn lawyers
pty limited excludes all liability relating to relying on the information and ideas contained within.

All rights reserved. No part of these notes may be reproduced or utilised in any form or by any means, electronic
or mechanical, including photocopying, recording, or by information storage or retrieval system, without prior

written permission from sbn lawyers pty limited.
| acknowledge the assistance of Polly Cheung in preparing this paper.
These materials represent the law as it stood on 11 September 2008.

Copyright © sbn lawyers pty limited 2008.
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1 NSW BUDGET ANNOUNCEMENTS

As part of the 2008 NSW Budget, the then NSW Treasurer, The Hon. Michael Costa MLC,
announced changes to State taxes and duties. These changes were introduced under the
State Revenue and Other Legislation Amendment (Budget) Bill 2008.

1.1 Land Rich
Overview of the land rich regime

In New South Wales, land rich duty is imposed by the Duties Act 1997 (NSW) (‘the Duties

Act’) on the acquisition of a significant interest in land rich landholders.
A landholder under section 163A of the Duties Act can be any of the following:
e a private unit trust scheme
¢ a wholesale unit trust scheme
e a private company.
Section 163B of the Duties Act defines the meaning of ‘land rich’:
‘(1) For the purposes of this Chapter, a landholder is land rich if:

(a) it has land holdings in NSW with an unencumbered value of $2,000,000 or more,

and

(b) its land holdings in all places, whether within or outside Australia, comprise 60

per cent or more of the unencumbered value of all its property.

(2) In calculating the unencumbered value of the property of a landholder, property of

any of the following types is not counted:
(a) cash, whether in Australian or other currency
(b) money on deposit with any person, negotiable instruments or debt securities,

(c) loans that, according to their terms, are to be repaid on demand by the lender or

within 12 months after the date of the loan,
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(d) if the landholder is a private company, loans to persons who, in relation to the
company or to a majority shareholder or director of the company, are associated

persons,

(e) if the landholder is a private unit trust scheme or a wholesale unit trust scheme,

loans to persons who are associated persons,
(f) land use entitlements,
(9) units or shares in a linked entity of the landholder,

(h) property consisting of an interest as a beneficiary in a discretionary trust (within

the meaning of section 163U).’
Interest and significant interest

A person has an ‘interest’ in a landholder under section 163D(1) if the person has an
entitlement to participate in a distribution of property from the landholder on a winding up of
the landholder or otherwise. Entitlement arising as a creditor or other person to whom the

landholder is liable is specifically excluded by the definition under section 163D(1).

A person has a ‘significant interest’ in the corporation if the person in the event of a
distribution of all the property of the landholder immediately after the interest was acquired

would be entitled to:

¢ in the case of a private unit trust scheme — 20% or more of the property distributed;

or

¢ in the case of a landholder other than a private unit trust scheme — 50% or more of

the property distributed.

For the purposes of acquisition duty only, an interest in a landholder is not counted if the

interest concerned:
e s aninterest in a private company acquired before 21 November 1986; or
e s an interest in a private unit trust acquired before 10 June 1987; or

e was acquired at a time when the landholder did not hold land in NSW: s 163D(3).

sbn lawyers pty limited © 2008
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Relevant acquisition

The liability of land rich duty arises when a relevant acquisition is made. Under section 163F,
a relevant acquisition occurs when a person:

e acquires an interest in a land rich landholder:
o thatis of itself a significant interest in the landholder, or

o that when aggregated with other interests in the landholder held by the person
or an associated person, results in an aggregation that amounts to a
significant interest in the landholder, or

o that, when aggregated with other interests in the landholder acquired by the
person or other persons under transactions that form, evidence, give effect to
or arise from what is substantially one arrangement between the acquirers,
results in an aggregation that amounts to a significant interest in the
landholder, or

e having a significant interest, or an interest described in paragraph (a)(ii) in a land-rich
landholder, acquires a further interest in the landholder.

A person acquires an interest in a land rich landholder if the person obtains an interest in the
landholder, or the person's interest in the landholder increases, regardless of how it is
obtained or increased. A person may acquire an interest in a land rich landholder in the
following ways:

¢ the sale/purchase, gift, allotment or issue of a unit or share,
o the canceliation, redemption, or surrender of a unit or share,
¢ the abrogation or alteration of a right for a unit or share,

e the payment of an amount owing for a unit or share,

o if the person holds an interest in the land rich landholder (whether or not as trustee
for another person) and the capacity in which the person holds the interest changes
(including if there is a change in the beneficial ownership of an interest held by a
person as trustee).

sbn lawyers pty limited © 2008
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Acquisition statement

A person who has made a relevant acquisition must prepare an acquisition statement and
lodge it with the Chief Commissioner. If an acquisition statement does not disclose any
acquisitions during the 3 years preceding the relevant acquisition, duty is chargeable (at the
rate applicable to a transfer of land) on the amount calculated by multiplying the
unencumbered value of all land holdings of the landholder in NSW (calculated at the date of

acquisition of the interest acquired) by the relevant acquisition.

If an acquisition statement discloses one or more acquisitions during the 3 years preceding
the relevant acquisition, duty is chargeable, on the aggregate of amounts severally

calculated, in respect of each interest required to be disclosed in the statement.

Exemption and concession on land rich duty

Exemptions

Section 163ZB of the Duties Act contains a list of exempt transactions, which exempt duty
from being charged on the acquisition of interest in land rich landholders. Common
exemptions include transfers pursuant to wills and matters involving marriage or de facto

relationship breakdowns.

An exemption also applies to a relevant acquisition made in a landholder that is a primary

producer.
Concessions

Section 163ZC of the Duties Act contains a duty concession for acquisitions securing
financial accommodation, while section 163ZE contains a concession for buy-back

arrangements.
Changes to the land rich regime

The NSW Treasurer has announced in the Budget that effective from 1 July 2008, no duty is
chargeable on a transfer, or an agreement for the sale or transfer, of marketable securities or
a land rich acquisition, if the Chief Commissioner is satisfied that the transaction is made to
give effect to a scheme that would qualify as a roll-over under subdivision 124-Q of the
Income Tax Assessment Act 1997 (Cth) (‘the 1997 Act).
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sbn

1.2 Abolition of duties

It has been announced in the Budget that the abolition of duty on the transfer of business

assets other than land has been brought forward from 1 July 2012 to 1 January 2011.

Further, the duty on the transfer of shares in share management fisheries will be abolished

on 1 January 2009.

The abolition date of various duties are summarised in the following table:

Leases Duty has been abolished on leases first executed on or | 01 Jan 2008
after 1 January 2008, unless a premium is payable
Mortgage Mortgage duty will not be chargeable if the mortgage 01 July 2008
secures an advance or advances made for the purpose
of investment housing and no other advances.
Borrowers must be natural persons.
Mortgage Mortgage duty will be abolished. No duty will be 01 July 2008
payable on any advances made on or after 1 July 2009.
Unlisted Duty on the transfer of shares in a NSW company or 01 Jan 2009
marketable units in a unit trust scheme (registered in NSW) not
securities guoted on the Australian or a recognised stock
exchange will be abolished on 1 January 2009.
Business assets Duty on the transfer of business assets (other than 01 Jan 2011
other than land land), statutory licences or permissions and poker
machine entitlements will be abolished on 1 Jan 2011.

sbn lawyers pty limited © 2008
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2 GST AND REAL PROPERTY TRANSACTIONS — RECENT DEVELOPMENTS

2.1 Budget announcement

In the 2008-2009 Budget, the Government has announced that it will not proceed with a tax
integrity measure previously announced in the 2005-06 Budget (‘the 2005 Measure’) and
then deferred in the 2006-07 Budget. The measure has an ongoing unquantifiable revenue

impact.

The 2005 Measure was designed to prevent the interaction of the margin scheme with the
GST free going concern and the GST free farmland provisions from inappropriately reducing
GST revenue. On 7 June 2005, the Minister for Revenue and Assistant Treasurer, Mal
Brough, in Press Release No. 052 stated that the 2005 Measure was introduced to ensure
the GST real property amendments in Schedule 6 do not have any unintended

consequences.

The Government has instead announced in the budget that a better targeted integrity
measure will be introduced in place of the 2005 Measure. The Government has also
indicated that it will introduce specific anti-avoidance measures to complement those already

contained within the margin scheme provisions.

2.2 Brady King — Margin scheme win

Brady King Pty Ltd v Commissioner of Taxation [2008] FCAFC 118
Facts

On 22 May 2000, Brady King Pty Ltd entered into a contract to purchase an office building at
270 King Street, Melbourne. Brady King planned to refurbish and develop the building by the

construction and sale of apartments.

Brady King completed the purchase on 25 October 2000 and obtained registration of the
transfer of title on 9 November 2000. The company then developed the property by

constructing 158 apartments which it sold ‘off the plan’.

Brady King elected to use the Margin Scheme to calculate the GST to be remitted and

obtained valuations to this end.
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Issue

In the Federal Court the issue was whether Brady King ‘held’ or ‘acquired’ the necessary
interest in the strata units before 1 July 2000 within the meaning of items 1 or 3 of section 75-
10(3) of the GST Act. The valuation for margin scheme purposes would differ depending
upon which item applied.

Decision at first instance

The primary judge found against Brady King. His Honour held that what was supplied to the
purchasers of the apartments had to be identical in juridical terms to that which it acquired for

the margin scheme to be used. The margin scheme was therefore not available
Decision of Full Federal Court

The Full Federal Court agreed with the arguments advanced by both Brady King and the
ATO that there did not need to be a ‘strict identity in juridical terms between what the
taxpayer acquired and what it supplied’. They also stated that “The beneficial purpose of the
Margin Scheme would be frustrated if such a commonplace transaction as the present one

were held to be outside s.75-10(3)’ (the operation of the margin scheme provisions).

The question as to which to in which way the margin should be calculated was remitted back
to the Federal Court.

The ATO has issued a decision impact statement which states that the Commissioner will not
appeal the decision to the High Court. The ATO’s view is that the Full Federal Court’s

decision only applies in relation to section 75-10(3).

2.3 Margin scheme for general law partnerships

w http://law.ato.gov.au/atolaw/view.htm?docid=DGS/GSTR2008D2/NAT/ATO/00001

This draft GST ruling addresses the following questions concerning the margin scheme and

general law partnerships:

e Can a supply of real property as a capital contribution to a general law partnership in
exchange for an interest in the partnership be a supply made under the margin
scheme?

¢ How is the margin calculated if a general law partnership supplies before 17 March

2005 real property that was acquired from its partners by way of capital contribution?
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¢ How is the margin calculated if a general law partnership supplies on or after 17
March 2005 real property that was acquired from its partners by way of capital
contribution?

o If real property is held by a general law partnership, does a reconstitution of the
partnership give rise to a supply or acquisition of the property?

e Can a distribution of real property by a general law partnership to a partner as a result
of general dissolution be a supply by way of sale made under the margin scheme?

e How is the margin calculated if a former partner in a general law partnership supplies
real property that was acquired as a result of the partnership's general dissolution?

The margin scheme can be applied on the sale of property where the supplier is registered or
required to be registered and where the property was acquired through a supply that was not

a taxable supply, or where the property was owned prior to the introduction of GST.

The ATO do accept that the contribution of property can be a supply where the GST is
calculated under the margin scheme. Note that for the margin scheme to apply both the
supplier and the acquirer need to agree in writing that the margin scheme will apply by the
time of the supply (i.e. by settlement) or within such further period as the Commissioner

allows.

In some cases where property is contributed to a partnership, there may be no title change,

but there is a supply for GST purposes.

Example (from draft ruling)

Steve, Tony and Garry form a general law partnership to carry on a property
development business. Steve and Garry each make a cash contribution of $500,000. It
is agreed that Tony will contribute real property that he currently owns to the
partnership. The agreed value of the land contributed by Tony is $500,000 and Tony's
capital account in the partnership accounts is credited with the agreed value of
$500,000.

With the agreement of the other partners, Tony as a partner in the partnership retains
the legal title to the property. The partnership consisting of Steve, Tony and Garry has
acquired the real property contributed by Tony. The supply by Tony of the real
property to the partnership is a sale that is capable of having the GST calculated

under the margin scheme.
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The second and third questions raised by the ATO refer to 17 March 2005 as that was the
date that provisions were inserted into the GST Act to provide for a market value deeming
where supplies occurred between associates. The ATO consider that a supply by a partner

to a partnership will be a supply between associates.

The ATO do not consider that the reconstitution of a partnership is a supply, and that

therefore the margin scheme has no application to a reconstitution.

When a dissolution of a partnership occurs the ATO view is that there is a supply of the
property of the partnership to the partners, which would ordinarily be a taxable supply if the
partnership is registered or required to be registered. The supply of real property to a partner

on dissolution is a transaction that could attract the operation of the margin scheme.
2.4 Dealing in real property by bare trusts

w http://law.ato.gov.au/atolaw/view.htm?docid=GST/GSTR20083/NAT/ATO/00001

This final GST ruling sets out the ATO view on what occurs when there is a dealing held by a
trustee of a bare trust. Broadly speaking a bare trust will exist where a trustee is holding
property on behalf of a beneficiary where the trustee’s only obligation is to transfer the

property to the beneficiary. Practically there are often other minor obligations.
The ATO set out the outcomes that they consider arise in the following circumstances:
Outcome 1

The beneficiary (B) of a bare trust may carry on an enterprise involving the use or
exploitation of real property even though title to the property is registered in the name of

a bare trustee (T).
Outcome 2

B may make supplies and acquisitions of real property in the course or furtherance of its

enterprise even though title to the property is transferred or received by T.
Outcome 3

B may make supplies in the course or furtherance of its enterprise for consideration

even though the consideration is received by T who is bound to pay the consideration to
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B or at B's direction. Therefore B, not T, has the liability for GST if the supply is a taxable
supply.

Likewise, B may make acquisitions in the course or furtherance of its enterprise for
consideration even though T provides the consideration (furnished to T by B) to the
supplier. Therefore B, not T, has the entitiement to an input tax credit if the acquisition is

a creditable acquisition.
Outcome 4

A bare trust involving a trustee holding real property on behalf of a beneficiary does not
carry on an enterprise, merely by the trustee dealing with the property at the direction of

the beneficiary.

Bare trusts have been the subject of more interest of late as a result of the role they place in

superannuation fund instalment warrant arrangements.
2.5 GST treatment of partitioning land

w http://law.ato.gov.au/atolaw/view.htm?docid=DGS/GSTR2008D3/NAT/ATO/00001

This draft GST ruling sets out the ATO’s view of the GST consequences of the partitioning of
property.

Partitioning refers to the situation where parties that might own interests as tenants in
common or as joint tenants in multiple blocks of land “partition” their interests so that they

own less of some blocks and more of others.

Example

Tom and Simon own a block of land as tenants in common. They intend to subdivide
the land into two blocks (“A” and “B”). At the end of the subdivision they want Tom to
own block A and Simon to own block B. When the subdivision is registered Tom and
Simon will each own an interest in block A and B as tenants in common. The
partitioning occurs when Tom ceases to own an interest in block B and becomes sole
owner of block A and Simon’s interest in block A ends and he becomes the sole
owner of block B.

The draft ruling sets out that for the purposes of this draft Ruling, the term 'partition’ refers to
either:
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o the division of land and the transfer of the divided parts between the co-owners; or
e ifland is already divided and held by the co-owners, the transfer of the divided parts

between the co-owners,

so that one or more co-owners become the owner in severalty of a specifically ascertained
part(s) of the land.

In the ATO view the subdividing of land does not amount to a supply, but the partitioning of
land does.

The supply occurs at the time the partitioning occurs, which is when the legal interests are
registered as changed. It is possible to use the margin scheme for a transfer of land that

results from a partitioning.

sbn lawyers pty limited © 2008
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3 NSW LAND TAX IMPLICATIONS OF ACQUIRING LAND SUBJECT TO A
TRUST RELATIONSHIP

3.1 Overview
The New South Wales land tax regime is contained in the following Acts:

e The Land Tax Management Act 1956 (NSW) (‘LTM Act’) — deals with liability to land
tax and exemptions from land tax;

e The Land Tax Act 1956 (NSW) (‘LT Act’) — includes in the Schedules the rates of
land tax;

e The Taxation Administration Act 1996 (NSW) (‘Administration Act’) — administration
of all State revenue legislation, and deals with returns, assessments, objections and

appeals;

e Valuation of Land Act 1916 (NSW) (‘VOL Act’) — given that the Valuer-General
determines the taxable value of land for land tax purposes, deals with objections
against valuations.

o Generally speaking, the liability to pay land tax is assessed under the LTM Act.
Imposition and the applicable land tax rates is provided for in the LT Act.

The LTM Act was amended by the State Revenue Legislation Amendment (Tax Concessions
Act 2006 (NSW) (‘Amendment Act’) which received Royal assent on 2 November 2006.
The Explanatory Note to the Amendment Act provided that the objects of the Amendment Act

were to (amongst other things):

... to clarify the circumstances in which a trust will be treated as a fixed trust or special
trust under the Act and to grant land tax concessions in respect of certain family unit

trusts and other unit trusts that are restructured to comply with the new provisions ...

... to make further provision with respect to the determination of the average value of
land under that Act and with respect to other 2006-2007 Budget measures that have

already been passed by parliament ...
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...to make miscellaneous amendments to other Acts ... in connection with the changes
to the Land Tax Management Act 1956 that provide for the use of an average value of

land for land tax purposes.

The measures contained in the Amendment Act were first announced by the New South
Wales Treasurer in the 2006/07 Budget Speech.

Section 7 of the LTM Act is the central charging provision, under which land tax is to be
levied and paid on the land value of all land situated in New South Wales which is owned by
taxpayers. Section 7 of the LTM Act provides that:

Land tax at such rates as may be fixed by any Act is to be levied and paid on the taxable
value of all land situated in New South Wales which is owned by taxpayers (other than

land which is exempt from taxation under this Act). [emphasis added]

The charge to land tax is in respect of lands owned at midnight on 31 December immediately
preceding the year for which the land tax is levied. Section 8 of the LTM Act provides that:

Land tax shall be charged on land as owned at midnight on the thirty-first day of
December immediately preceding the year for which the land tax is levied.

In this section year means the period of twelve months commencing on the first day of

January. [emphasis added]
3.2 Who is an ‘Owner’ for NSW land tax purposes

Essential in determining land tax liability is ascertaining the ‘owner’ of land. This is because

it is the ‘owner’ of the land who is subject to land tax (section 7 of the LTM Act).

The term ‘owner’ is defined in subsection 3(1) of the LTM Act, as being, in relation to land,

every person who jointly or severally, whether at law or in equity:
e s entitled to the land for any estate of freehold in possession; or

¢ s entitled to receive, or is in receipt of, or if the land were let to a tenant would be
entitled to receive, the rents and profits thereof, whether as beneficial owner, trustee,

mortgagee in possession, or otherwise;
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e in relation to any leasehold estate in land, whether legal or equitable," a person, or a
persons who is a member of a class or description of persons, prescribed for the

purposes of the provisions; or
e a person who, by virtue of the LTM Act, is deemed to be the owner.

Following the High Court’s decision in CPT Custodians Pty Ltd v Commissioner of State
Revenue; Commissioner of State Revenue v Karingal 2 Holdings Pty Ltd [2005] HCA 53
(‘CPT Custodians’), and before the amendment to the LTM Act by the Amendment Act, the
Office of State Revenue (‘OSR’) decided to assess unit trusts as special trusts under the
LTM Act on the basis that the unit holders are not (but rather the trustee is) ‘... entitled to the
land for any estate of freehold in possession...’.2 Similarly, in the Victorian Land Tax Act,’
the relevant provision under which the trustee in CPT Custodians was assessed as the
‘owner’ of the land expressed as: ‘... every person entitled to any land for any estate of

freehold in possession... .
3.3 Specific treatment of trusts that hold land in New South Wales

Special rules may apply to the extent that the land is subject to a trust. The treatment of
trusts that hold New South Wales situated land for land tax purposes depends on whether

they are characterised as ‘special trusts’, ‘fixed trusts’ or a ‘family unit trust’.

Land which is subject to a ‘fixed trust’ or a ‘family unit trust’ can access the land tax-free
threshold, which is currently $352,000 of the ‘taxable value’. However, if a trust is not a ‘fixed

trust’ or a ‘family unit trust’, then it is a ‘special trust’ and the land tax-free threshold does not

apply.
3.4 Definition of ‘special trusts’
A trust will be a ‘special trust’ if:

¢ itis not a fixed trust (section 3A of the LTM Act);

o the trust elects to be classified as a ‘special trust’ under section 25 of the LTM Act; or

" Except for lessees of land owned by the Crown or council (section 21C of the LTM Act) or lessees of leasehold strata lots
gsection 21D of the LTM Act).

see paragraph (a)(i) in the definition of ‘Owner’ contained in subsection 3(1) of the LTM Act.
3 See section 51 of the former Land Tax Act 1958 (Vic)
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» the Commissioner classifies the trust as a ‘special trust’ under section 25A of the LTM
Act.

Subsection 3A(1) of the LTM Act defines a ‘special trust’, by providing that ‘... a trust is a
special trust if...:

e the trust property includes land;
e the trustee of the trust is the owner of the legal estate in the land; and
e the trustis not a ‘fixed trust’.

Subsection 3A(2) of the LTM Act provides that for the purposes of section 3A of the LTM
Act, a trust is a ‘fixed trust'’:

“...if the equitable estate in all of the land that is the subject of the trust is owned
by a person or persons who are owners of the land for land tax purposes (disregarding
section 25(3)*). [emphasis added]

Subsection 3A(3) provides that for the purposes of determining whether a trust is a fixed

trust, ‘... any equitable interest of the trustee as trustee of the trust is to be disregarded...".
Subsection 25(1) of the LTM Act provides that:

The owner of any equitable estate or interest in land is liable in respect of land tax as
if he or she were the legal owner of the estate or interest and land tax is to be

assessed accordingly. [emphasis added]

That is, in order for a unit trust to be considered a ‘fixed trust’, and therefore not caught by
the definition of ‘special trust’ contained in section 3A of the LTM Act, the equitable estate in
all of the land that is the subject of the trust needs to be ‘owned’ by the unit holders. That is,
the land needs to be subject to a ‘fixed trust’ — which is one in which the unit holders have an

indefeasible interest in the trust fund.
Trusts which are excluded from the definition of ‘special trust’

Subsection 3A(4) of the LTM Act provides carve-outs for the following trusts from the

definition of ‘special trust':

* Subsection 25(3) of the LTM Act provides a carve out to the extent that the land is subject to a ‘special trust’.

sbn lawyers pty limited © 2008



Page 17

Developments in revenue law affecting real property transactions

e charitable trusts;
e atrust which includes a principal place of residence of a deceased;

e ‘concessional trusts’ — which include as their beneficiaries people under the age of 18

or those under a legal disability (subsection 3B of the LTM Act);

e atrust established under a will ... but only during the period ending on the expiration
of 12 months after the date of death of the testator...’ or such further period as
allowed by the Commissioner (subsection 3A(4)(e) of the LTM Act); and

e ‘.. .linrelation to any land tax year in which...[the trust]... is a superannuation
trust...’ (subsection 3A(4)(d) of the LTM Act); and

e ‘... inrelation to any land tax year in which it is a family unit trust ... * (subsection
3A(4)(f) of the LTM Act).’

The carve-out from the definition of ‘special trusts’ for complying superannuation funds
should be noted. As a result, a useful vehicle in which land may be acquired / held is via a

superannuation fund.

For current purposes, the definition of ‘special trust’ carves out both:
o ‘fixed trusts’ under subsection 3A(1)(c) from the LTM Act; and
o ‘family unit trusts’ under subsection 3A(4)(f) of the LTM Act.

3.5 Definition of ‘Fixed Trusts’

As observed above, subsection 3A(2) of the LTM Act provides that a ‘fixed trust’ is one in
which the ‘... equitable estate in all of the land that is subject of the trust is owned by a
person or persons who are owners of the land ...". Subsection 3A(3A) of the LTM Act®
attempts to provide further clarification to the requirement in subsection 3A(2) of the LTM
Act:

If a trust satisfies the relevant criteria, the persons who are beneficiaries of the trust

under the trust deed are taken to be owners of an equitable estate in the land that is the

® Inserted by item 3, Schedule 2 of the Amendment Act.
% Inserted by item [2] of Schedule 2 of the Amendment Act.
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subject of the trust and, accordingly, the trust is taken to be a fixed trust. [emphasis
added].

The term ‘relevant criteria’ for the purposes of subsection 3A(3A) of the LTM Act is in turn
defined in subsection 3A(3B)(a)’ of the LTM Act as being satisfied if:

e the trust deed specifically provides that the beneficiaries of the trust:

o are presently entitled to the income of the trust, subject only to payment of
proper expenses by and of the trustee relating to the administration of the

trust, and

o are presently entitled to the capital of the trust, and may require the trustee to
wind up the trust and distribute the trust property or the net proceeds of the
trust property.

Subsection 3A(3B)(b)® of the LTM Act provides a further requirement regarding the ‘relevant

criteria’, being that it cannot:

... be removed, restricted or otherwise affected by the exercise of any discretion, or by a

failure to exercise any discretion, conferred on a person by the trust deed.

It seems that the purpose of subsection 3A(3B)(b) of the LTM Act is to ensure that certain
‘hybrid trusts’, which are structured as prima facie unit trusts, but give a discretion to (for
example) a trustee to allocate income or’capital from unit holders — will not fall within the

scope of the ‘relevant criteria’.
3.6 Ability of a trustee to recharacterise income or capital

An issue that has not been clarified by the OSR is the situation in which unit holders of a unit
trust have a ‘present entitlement’ to income and / or capital of a unit trust, but where the trust
deed gives a trustee a discretion to recharacterise income as capital or vice versa — usually

for income tax purposes. An example is as follows:

If the Trustee so chooses at any time and from time to time, the Trustee may in its
absolute discretion determine to ... treat any profit, gain (whether of an income or capital
nature) or receipt which is assessable income for the purposes of the Income Tax

Assessment Act 1936 as income of the Trust Fund or which enters into the calculation of

" Inserted by item [2] of Schedule 2 of the Amendment Act.
® Inserted by item [2] of Schedule 2 of the Amendment Act.
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a taxpayer’s assessable income for the purposes of the same Act as net income of the
Trust Fund ...

On one view, such a clause may be used to take away one unit holder’s right and give that
entitlement to another unit holder - e.g. recharacterise a ‘capital’ payment to ‘income’,

therefore depriving a ‘capital unit holder’s’ entitlement to that recharacterised amount.®

However, on another view (and the author’s preferred view), without more, such a clause will
not cause the ‘relevant criteria’ contained in subsection 3A(3B) of the LTM Act to be
breached. As long as unit holders are ‘presently entitied’ to their respective entitlements —
whether income or capital notwithstanding the characterisation by the trustee — then the
requirement will be satisfied. This will especially be the case where there is only one ‘class’
of unit on issue. This is because what would have been (for example) income for the
respective unit holders is merely recharacterised as capital. It will only be when the
proportionate entitlement (and not the characterisation) of the respective unit holders is

changed that the ‘relevant criteria’ will not be satisfied.

However, this conclusion may be different if there is, for example, separate income and

capital units on issue.
3.7 Unit Trusts with separate income and capital units on issue

It is submitted that ‘unit trusts’ which have separate ‘capital’ and ‘income’ units on issue may
fall within the scope of the ‘relevant criteria’ as long as they are ‘presently entitled’ to their
respective entitlements, and that entitiement cannot be ‘removed, restricted or otherwise

affected’.
3.8 Secondary liabilities

In New South Wales, while trustees have primary liability to pay land tax, the beneficiaries

under the trust relationship have a secondary liability for land tax.
Section 25 of the LTM Act provides:

(1) The owner of any equitable estate or interest in land is liable in respect of land tax as
if he or she were the legal owner of the estate or interest and land tax is to be assessed

accordingly.

® for example, recharacterising an item of capital to income may take away a ‘capital unit holder's’ right and give the amount to a
‘income unit holder’.
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(2) For that purpose:

(a) the owner of the legal estate is taken to be the primary taxpayer and the owner of

the equitable estate is taken to be the secondary taxpayer, and

(b) there is to be deducted from the land tax payable by the secondary taxpayer in
respect of the land such amount (if any) as is necessary to prevent double taxation.

(3) This section does not apply in respect of land that is subject to a special trust.

(4) This section is subject to the other provisions of this Act, in particular sections 25A
and 26.

— Under section 25, each of the beneficiaries are assessed in respect of their interests in the
property under the trust as secondary taxpayers. However the beneficiaries are entitled to a

deduction as is necessary to prevent double taxation.

sbn lawyers pty limited © 2008



Page 21 Sbn

Developments in revenue law affecting real property transactions

4 GEARING IN SUPERANNUATION FUNDS

An issue which conveyancers will increasingly confront is the purchase of land subject to
section 67(4A) of the Superannuation Industry (Supervision) Act 1993 (Cth) (‘the SIS Act’)

arrangements, otherwise known as instalment warrants.
4.1 What are ‘instalment warrants’?

The term ‘instalment warrant’ is a label used to describe a range of financial products. As a

result, it is difficult to provide a definitive definition or description of an ‘instalment warrant’.

However, on a broad analysis, instalment warrants give an investor an interest in the

underlying assets by payment of instalments during the life of the warrant. The underlying

property is held by a ‘security trustee’ (or bare trustee), with the investor holding the ‘warrant’ -

(which is essentially a financial product).

Generally, the investor is requifed to pay the first instalment upon application. Typically, the
first instalment consists partly of the purchase price of the underlying asset, interest and any

other borrowing costs (and sometimes a put option).

The underlying property, held by the security trustee is subject to a charge, with amounts lent

against the underlying property.

The amounts lent are limited recourse in nature — usually limited to the value of the

underlying property.
The investor is liable for interest payments referable to the lending.

There are different types of instalments are typically created via three methods, being ‘cash
applications’, ‘shareholder applications’ and ‘roll-over applications’. The ‘typical’

arrangement is as described below:
Cash Applications:

¢ The investor begins with cash, and no exposure to the underlying property that is held

subject to the instalment warrant application.
¢ Instalment prices reflect a percentage of the market value of the underlying asset.

o Upon the initial instalment payment, where the investor only pays a portion of the

value of the underlying asset, the financier lends the balance (and the investor will
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incur borrowing fees and interest on this loan) with the financier taking as security

interest in the underlying assets.

The instalment payment goes towards the prepayment of interest, payment of

borrowing fees and the purchase of the underlying asset.
The borrowing fees and interest component are usually prepaid components.

The warrant issuer purchases the underlying asset on trust for the investor.

Shareholder Applications:

The investor transfers legal title of an asset (that becomes the underlying asset) that
the investor already holds to the security trustee. The financier will lend (the final
instalment portion amount) to the investor and the financier takes as security interest

in the underlying asset.

The proceeds of the loan are used to pay the interest (prepayment), borrowing fees
and payment of a cash back amount to the investor to be used for investment

purposes.

The underlying asset is held subject to the warrant (trust) relationship by the security

trustee for the investor.

The loan is made on a limited recourse basis, secured by mortgage over the

underlying asset, which will be held by a trustee as nominee for the investor.

Roll-over Applications:

Roll-over applications usually occur when the term of an instalment warrant is over,
and the investor who holds the instalment warrant rolls over into new issue / series of
instalment warrant. A roll-over allows the investor to defer the final instalment on the

previous investment.

The financier lends the final instalment component to the investor and the financier

takes a security interest over the underlying asset.

The proceeds of the loan are used to pay the interest (prepayment), the borrowing

fees and payment of the final instalment of the previous instalment warrant.
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o The underlying asset is held subject to the warrant (trust) relationship by the security

trustee for the investor.

e The loan is made on a limited recourse basis, secured by mortgage over the

underlying asset, which will be held by a trustee as nominee for the investor.
At maturity of an instalment warrant
At maturity the investor will usually have a few options:

e Pay the final instalment — the loan will be repaid and the security over the underlying
asset will be removed and the underlying assets are transferred to the investor’s

name.

e Roll over — the underlying asset is not sold, rather the previous instalment warrant is

cancelled and will be issued with a new warrant by the warrant issuer.

¢ Do nothing — at maturity, if the final instalment is not made, the investors underlying
asset is sold with any surplus remaining (after the repayment of the final instalment
and other costs associated) will be provided to the investor. If the sale proceeds are
insufficient to repay the loan, the financier has no recourse against the investor to

recover the shortfall.

The final instalment is usually fixed and payment of the final instalment is optional. The final
instalment is usually equal to the loan amount on the date of the final instalment is made.
Upon the payment of the final instalment, the underlying asset gets transferred to the

investor and the investor becomes the legal owner at this point.

The investor is typically be entitled to the returns (e.g. dividends and the franking credits

attached) referable to the underlying property.
4.2 What is a ‘bare trust’ relationship?

As discussed above, the warrant relationship is a bare trust relationship as between the

Security Trustee and the Investor with respect to the underlying asset.

The Commissioner of Taxation (‘the Commissioner’) outlined his views with respect to the
passing of property held subject to bare trusts in Goods and Services Tax Ruling GSTR
2008/3 entitled Goods and services tax: dealings in real property by bare trusts (‘the GST
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Ruling’). In doing so, the Commissioner defined the ‘bare trust’ relationship. The
Commissioner at paragraph 1 of the GST Ruling outlines the situations in which the GST

Ruling applies:

‘This Ruling explains how the ... [GST Act] ... applies to transfers of property involving
bare trusts and similar trusts where the trustee has limited active duties and acts solely

at the direction of the beneficiary or beneficiaries’.

The Commissioner at paragraphs 5 and 6 of the GST Ruling explains when the GST Ruling
does not apply, by stating at paragraph 5 of the GST Ruling that: ‘This Ruling does not deal
with transactions in relation to trust property where the activities of the trust amount to the
trust carrying on an enterprise involving the trust property’. Further, the Commissioner at
paragraph 6 of the GST Ruling observes that the Ruling ‘does not deal with managed

investment schemes’.

The Commissioner at paragraph 11 of the Ruling explains what he considers a ‘bare trust’ to
be:

‘An entity (B) that carries on an enterprise may, for reasons of convenience or
anonymity, arrange for an asset which is to be used in its enterprise to be acquired by
another entity (T) to hold on trust for B. T may hold the asset on trust for B under a bare
trust — that is, subject to an obligation to transfer legal title to the asset to B, or to a
third party if B so directs, and with no other active duties to perform’ [emphasis
added].

The Commissioner at paragraph 12 of the GST Ruling observes that the types of trusts dealt
with in the GST Ruling may not be strict bare trust relationships:

‘Alternatively, the trust may not strictly be a bare trust, because the trustee has minor
active duties to perform, but nevertheless the trustee is required to act at the direction of
the beneficiary in dealing with title to the trust property. Where this Ruling refers to a
‘bare trust’ it should also be taken to refer to trusts of this kind which may not strictly fall
within accepted definitions of bare trusts but share similar features. This would, for
instance, include situations in which the trustee is obliged to pay for minor repairs with
funds provided by the beneficiary. It is also accepted that the trustee may execute
documents relating to the trust property at the direction of the beneficiary.’
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That is, the Commissioner seems to indicate that a ‘bare trust’ relationship is one in which a
trustee has no active duties to perform. The New South Wales Supreme Court in Corumo
Holdings Pty Ltd v C ltoh Ltd (1991) 24 NSWLR 370 at 398 considered that as a matter of
strict logic, almost no situation can be postulated where a trustee in some circumstances
does not have active duties to perform by (for example) being immediately bound to transfer
trust property to an absolutely entitled beneficiary. Meagher JA in Curumo Holdings

observed that:

‘The question is whether that trust is a ‘bare trust’ ... A ‘bare trust’ is one in which the
trustee has no active duties to perform and is usually contrasted with a trust where there
are such active duties. ... the precise nuances of the phrase ... [bare trust] ... must
depend on the context in which it is found. As a matter of strict logic a person in Mr
Stapleton’s position ... [i.e. the ‘bare trustee’] ... would theoretically have been in a
position where he had an active independent duty to perform in some circumstances, for
example if he found himself so situated that he had to vote at a formal meeting and C
Itoh had declined to instruct him how to exercise his vote. But, as a matter of strict
logic, almost no situation can be postulated where a trustee cannot in some
circumstances have active duties to perform. The applicants would have the
phrase confined to situations where the trustee was immediately bound to transfer
the share to his beneficiary. But this, in my view, is too narrow a construction,
and would result in reading down the phrase so that it applied only to situations

which almost never occur.’ [emphasis added]

Further, Meagher JA submitted that a bare trust relationship occurs when a ‘... trustee is no
more than a nominee or cipher, in a common-sense commercial view'. Gummow J in Re
Helen Kaye Herdegen and Kenneth John Herdegen v Commissioner of Taxation [1988] FCA
419 observed that:

‘What is meant in these situations by saying that the trustee holds the property without
any duties to perform other than to convey the property to the beneficiary or as the
beneficiary directs? ... ‘It is of course true that so long as a trustee holds property on
trust he always retains his legal duties, namely, to exercise reasonable care over
the property, either by maintaining it or by investing it; he cannot divest himself of
these duties. The reference, however, is to duties which the settlor has enumerated.
For example, the settlor may have required that the beneficiary be maintained until he

reaches the age of majority, when he is entitled to call for capital and income. The
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trustee is then bare or naked of these active duties decreed by the settlor. If the trustee
possesses his legal duties only for the purpose of guarding the property, prior to the
conveyance to the beneficiary, these duties are said to be passive’. [emphasis added]

That is, there may be some duties, which may indeed be ‘active’ duties imposed on a trustee
of a bare trust relationship. It has been held that even if a beneficiary is absolutely entitled to
trust property, the beneficiary may not give directions to a trustee with respect to the
administration of the trust. For example, in re Brockbank. Ward v Bates [1948] 1 Ch 206, the
Court held that beneficiaries who are absolutely entitled to trust property are not entitled to

control the exercise by their trustee of their fiduciary power to appoint new trustees:

‘The two alternative grounds of relief claimed are sought to be justified by the following
argument: It is said that where all the beneficiaries concur, they may force a trustee to
retire, compel his removal and direct the trustees, having the power to nominate their
successors, to appoint as such successors such person or person or corporation as may
be indicated by the beneficiaries, and it is suggested that the trustees have no option but
to comply. | do not follow this. The power of nominating a new trustee is a discretionary
power, and, in my opinion is no longer exercisable and, indeed, can no longer exist if it
has become one of which the exercise can be dictated by others. But then it is said that
the beneficiaries can direct the trustees to transfer the trust property either to themselves
absolutely, or to any other person or persons or corporation, upon trusts identical with or

corresponding to the trusts of the testators will. | agree ...".

Whilst the active duty test is important in determining whether a bare trust relationship exists,
it also important to determine whether the trustee has an interest with respect to the assets
held subject to the trust relationship. Gummow J in Herdegen v Federal Commissioner of
Taxation 88 ATC 4995 at 5003 observed that:

‘Today the usually accepted meaning of ‘bare’ trust is a trust under which the
trustee or trustees hold property without any interest therein, other than that
existing by reason of the office and the legal title as trustee, and without any duty or
further duty to perform, except to convey it upon demand to the beneficiary or
beneficiaries or as directed by them, for example, on sale to a third party. The
beneficiaries may of course hold the equitable interest upon a sub-trust for others or
himself and others ... The term is usually used in relation to trusts created by express
declaration. But it has been said that the assignor under an agreement for value for

assignment of so-called ‘future’ property becomes, on acquisition of the title to the
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property, trustee of that property for the assignee ... and this trust would answer the
description of a bare trust. Also, the term ‘bare trust’ may be used fairly to describe the
position occupied by a person holding the title to property under a resulting trust flowing
from the provision by the beneficiary of the purchase money for the property.’ [emphasis
added]

However, we note Gummow J’s observations in Herdegen'’s case, being that ‘bare’ trustees

are:

... those trustees who have no interest in the trust assets other than that existing by
reason of the office and legal title as trustee and who never have had active duties to
perform or who have ceased to have those duties, such that in either case the property
awaits transfer to the beneficiaries or at their direction.

It may be, in a given case, that a trustee is entitled either by statutory provision or the
terms of a trust instrument or court order, to charge fees and to have a lien or charge
upon the trust assets for those fees. The trustee may also in a given case have a lien
upon the trust assets for costs properly incurred in performance of the obligation to
safeguard the trust property. It is unnecessary in the present case to decide whether the
existence of such a lien or charge in the circumstances described would take a trustee

outside what would otherwise be the category of "bare” trustee ...

As a result, any asset held subject to a ‘typical’ Warrant arrangement is held subject to a
‘bare trust’ relationship. The Security Trustee does not have any active duties with respect to
the assets pursuant to the trust arrangement. Rather, any duties that the Security Trustee
may have with respect to any assets held subject to a Warrant are pursuant to contractual

arrangements with respect to the borrowings.

4.3 Borrowing carve-out - whether real property may be subject to an instalment

warrant

Apart from holding assets which are prohibited under the SIS Act'®, the amendments to the
SIS Act do not discriminate on the basis of the character of assets that may be subject to an

instalment warrant. Paragraph 3.1 of the Explanatory Memorandum' provides that the

" For example, assets which were held by a related party of a superannuation fund: see section 66 of the SIS Act.
" See also paragraph 13.12 of the Explanatory Memorandum, which provides that ... the asset (or any replacement) must be
one which the superannuation fund trustee is permitted to acquire and hold directly.’
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amendments to the SIS Act ‘... allow|s] superannuation funds to invest in instalment
warrants of a limited recourse nature over any asset a fund would be permitted to invest
in directly’ [emphasis added]. That is, as long as the property held subject to a warrant is
one which trustees of superannuation funds are permitted to invest in (such as real property),
then the trustee is permitted to invest in the instalment warrant.

4.4 Taxation implications

Interest deductions referable to borrowings by the Investor used to acquire the

underlying asset held subject to a warrant arrangement.

In Product Ruling PR 2004/3, entitled Income tax: tax consequences of investing in
Macquarie Regular Instalment Warrant IMF Series 2003 Product Disclosure Statement —
cash applications and on-market purchasers (withdrawn)'? (‘PR 2004/3’), the Commissioner
at sub-paragraph 19(a) considered that “... section 8-1 of the ITAA 1997 will apply to allow an
Investor a deduction for the interest charged under the Loan Agreement .... The

Commissioner at paragraph 21 of PR 2004/3 provided the following explanation:

‘The cost (or interest paid) of a borrowing used to acquire income producing assets such
as shares or units in a trust ... [i.e. the assets that are held subject to the ‘warrant’] ... is
generally treated as deductible under section 8-1 where it is expected that dividends or
other assessable income would be derived from the investment (see Taxation Ruling TR
95/33).

Therefore, to the extent that the Investor borrows to acquire the underlying asset (which is
held subject to the warrant relationship). On the basis that the underlying asset is an income

producing asset, the Investor will be entitled to a deduction referable to the borrowings.

The prepayment rules will apply in the usual way. Section 82KZL through to section 82KZO
of the 1936 Act need to be considered. ATO ID 2003/119 is an example where the
prepayment rules did not apply because the underlying assets were listed or widely held

securities.

Division 243 of the 1997 Act applies if on the sale of the underlying asset the limitation of
recourse is relied upon. Division 243 of the 1997 Act includes in the assessable income of
the investor an amount reflecting excessive capital allowances funded by the limited

recourse debt. A detailed analysis of these provisions is beyond the scope of this paper. It

*2 Paragraph 18 of PR 2004/3 provides that ‘The Investors may be individuals, companies, trusts or superannuation funds’.
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is enough to put potential investors on warning that there can be income tax ramifications if

the warrant is ‘cashed out’.

If the underlying assets are listed shares or units then Division 247 of the 1997 Act potentially
has no application. This can treat any excessive funding over and above a benchmark
Reserve Bank rate as a put option fee and thus on CGT account. This treatment is
illustrated in paragraphs 52 to 55 of Product Ruling PR 2007/73 concerning JP Morgan

Dividend Advance Resettable Warrant Instalments Series |OA.
CGT events referable to the underlying assets at the Investor level

Generally speaking, the Commissioner considers that when an underlying property is passed
from the bare trustee of a warrant relationship to an Investor, then subsection 104-10(7) of
the 1997 Act carves out that transfer from CGT event A1. The section provides that ‘... CGT
event A1 does not happen if the * disposal of the asset was done ... to provide or redeem a

security ....
Paragraph 45 of PR 2004/65:

‘When the Completion Payment is made, no CGT event will arise in respect of the
transfer of the legal title to the Underlying Parcel from the Security Trustee to the Holder
by virtue of subsection 104-10(7).’

That is, the Commissioner is indicating that no CGT event happens within the warrant
relationship (i.e. not at the ‘Holder’ level) when the legal title in the Underlying Securities are
transferred to the Holder when the Completion Payment is made. Conversely, the
Commissioner at paragraph 46 of PR 2004/65 indicates that the CGT event happens in the
hands of the Holder (and not the Security Trustee) with respect to the ‘Underlying Parcel’:

‘A CGT event will arise to the Holder if the Holder does not make the Completion
payment and the UBS Instalment or the Underlying Parcel is sold to UBS or a third party.
The cost base in the Underlying Parcel will be reduced by any excess (if any) of the
Loan amount over the market value of the Underlying Parcel in accordance with the
provisions of subsection 110-45(3) of the ITAA 1997. The capital proceeds will be the
value received by UBS on disposal of the Mortgaged Property.’

Similarly, the Commissioner at paragraph 51 of Product Ruling PR 2005/96 entitled /ncome

Tax: tax consequences of investing in ABN AMRO Rolling Instalment Warrants IZY Series
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2005 Product Disclosure Statement — Cash Applicants and Secondary market Purchasers
(withdrawn) (‘PR 2005/96’) observed that:

‘When the Instalment Payment is made, no CGT event will arise in respect of the
transfer of the legal title to the Underlying Parcel from the Security Trustee to the
Investor by virtue of subsection 104-10(7).’

However, the Commissioner considers at paragraph 52 of PR 2005/96 that if the Completion
Payment is not made and the Underlying Parcel is disposed, then any CGT event will

happen for the Investor:

‘A CGT event will arise to the Investor if the Investor does not make the Instalment
Payment and the Underlying Parcel is sold to ABN AMRO or a third party. If the sale
proceeds are insufficient to repay the Loan, ABN AMRO has no recourse against the
Investor to recover the shortfall. In this circumstance the Investor will need to reduce the
cost base of the Underlying Parcel by the amount of the shortfall under subsection 110-
45(3).’ [emphasis added]

The same analysis arises in Product Ruling PR 2007/73 entitled Income tax: tax
consequences of investing in JP Morgan Dividend Advance Resettable Warrant Instalments
Series IQA, IQB May 2007 Product Disclosure Statement — cash applicants and secondary
market purchasers. The Commissioner observed at paragraph 60 of PR 2007/73 that ‘When
the Final Instalment payment is made, no CGT event will arise in respect of the transfer of
the legal title to the Underlying Parcel from the Security Trustee to the Holder, because of
subsection 104-10(7) of the ITAA 1997". However, in the event that the ‘Final Instalment
Payment’ is not made, the Commissioner considered at paragraph 61 of PR 2007/73 that:

‘CGT event A1 will happen if the Holder does not make a Final Instalment Payment on
the Expiry Date, a Reset Payment on the Reset Date or payment of a TFN/ABN Amount
owing to JPMIAL, and the Underlying Parcel is sold to JPMIAL or to a third party. If the
sale proceeds are insufficient to repay the Loan, JPMIAL has no recourse against the
Holder to recover the shortfall. In this circumstance the Holder will need to reduce the
cost base of the Underlying Parcel by the amount of the shortfall, under subsection 110-
45(3) of the ITAA 1997. CGT event A1 will happen if the Holder does not make a Final
Instalment Payment on the Expiry Date, a Reset Payment on the Reset Date or payment
of a TFN/ABN Amount owing to JPMIAL, and the Underlying Parcel is sold to JPMIAL or
to a third party. If the sale proceeds are insufficient to repay the Loan, JPMIAL has no
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recourse against the Holder to recover the shortfall. In this circumstance the Holder will
need to reduce the cost base of the Underlying Parcel by the amount of the shortfall,
under subsection 110-45(3) of the ITAA 1997. CGT event A1 will happen if the Holder
does not make a Final Instalment Payment on the Expiry Date, a Reset Payment on the
Reset Date or payment of a TFN/ABN Amount owing to JPMIAL, and the Underlying
Parcel is sold to JPMIAL or to a third party. If the sale proceeds are insufficient to repay
the Loan, JPMIAL has no recourse against the Holder to recover the shortfall. In this
circumstance the Holder will need to reduce the cost base of the Underlying Parcel by
the amount of the shortfall, under subsection 110-45(3) of the ITAA 1997.

See also (for example) paragraphs 49 to 51 of PR 2005/89 and paragraphs 51 to 52 of PR
2005/70.

Further, in determining whether the Division 115 of the 1997 Act 50% CGT discount applies,
the Commissioner considers that the discount applies to the investor upon the disposal of the
underlying property held subject to the warrant, or upon the disposal of the warrant itself.
That is, it is the investor, and not the security trustee that avails itself of the Division 115 of
the 1997 Act CGT discount. For example, the Commissioner observed at paragraph 63 of
PR 2007/73 that:

‘63. Division 115 of the ITAA 1997 allows a taxpayer a discount on capital gains in
certain circumstances. In accordance with section 115-5 of the ITAA 1997, any capital
gain realised by a Holder on the sale of an Underlying Parcel received pursuant to
the completion of an Instalment will be treated as a discount capital gain where the
Holder is an individual, a complying superannuation entity, or a trust and has held the

Instalment for at least 12 months.

64. In accordance with section 115-25 of the ITAA 1997, the 12 month period for the
purposes of the CGT discount will run from the date of acquisition of the Instalment.’
[emphasis added]

Similarly, the Commissioner at paragraph 48 of PR 2004/69 observed that:

‘Division 115 allows a taxpayer a discount on capital gains in certain circumstances. In
accordance with section 115-5, any capital gain realised by a Holder on the sale of
the UBS Instalment or on the sale of an Underlying Parcel received pursuant to the

completion of a UBS ISH Instalment will be treated as a discount capital gain where the
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Holder is an individual, a complying superannuation entity, or a trust and has held the
UBS ISH Instalment for at least 12 months.’ [emphasis added]

See also (for example) paragraph 51 of PR 2005/40 and paragraph 51 of PR 2005/41.

That is, the investor (for example a trustee of a superannuation fund) will be considered
‘absolutely entitled’ to the asset held subject to an instalment warrant arrangement. As a
result, any CGT event that happens to the underlying assets will happen at the level of the
Investor.

Further, to the extent that the warrant relationship is a bare trust relationship, then CGT
event E4 should have no application, as any tax sheltered amounts will be attributed to the

Investor directly.

CGT event E5 (section 104-75 of the 1997 Act) applies when a beneficiary becomes
absolutely entitled to a CGT asset of a trust. If the Security Trustee arrangement is a bare
trust CGT event E5 will have no application because the beneficiary is already absolutely
entitled. In this regard section 106-50 of the 1997 Act treats the CGT event as happening to

an absolutely entitled beneficiary.

Section 102-25 of the 1997 Act provides a ranking rule for CGT events. If more than one
CGT event can happen the one that is most relevant to the situation applies. In this paper it
is suggested that the Investor / Security Trustee relationship is (or should be) that of
beneficiary and bare trustee. If this is correct then section 106-50 of the 1997 Act applies
and the ranking rule has no need to apply. If the ATO’s view that the exception to CGT event
A1 contained in subsection 104-10(7) of the 1997 Act applies then they must have reasoned

that CGT event A1 is the most relevant event.
Application of Division 6 of the 1936 Act

Notwithstanding that the interest is deductible for the investor, on the basis that the loan is
entered into by the investor to acquire the underlying asset held subject to the warrant (and
not to invest in the warrant), and that the investor is subject to any CGT event on the
disposal of the underlying asset held subject to a warrant arrangement, the Commissioner
considers that any income derived from the asset held subject to the warrant arrangement is
dealt with under Division 6 of the 1936 Act.

For example, the Commissioner at paragraph 54 of PR 2005/41 considers that:
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‘The Holders are presently entitled to all of the income derived from the Underlying
Share. Therefore, section 97 will apply to assess the Holders on the income derived
from the Underlying Share. The Security Trustee will not be subject to tax on this

income.’
Paragraph 49 of PR 2004/69:

‘The Holders are presently entitled to all of the income derived from the Underlying
Parcel. Therefore, section 97 will apply to assess the Holder on the income derived from

the Underlying Parcel. The Security Trustee will not be subject to tax on this income.’
See also (for example) paragraph 55 of PR 2005/89 and paragraph 53 of PR 2005/96.

It is submitted that the investor should not be assessed on the ‘net income’ from a warrant
relationship. This is because a warrant is a bare trust relationship, whereas Division 6 of the

1936 Act applies if there is an ‘operating’ trust relationship.
Disposal Of Underlying Asset

When the underlying asset is sold to a third party and not acquired by the Investor CGT
events A1 happens. If the limitation on recourse is relied upon the ATO takes the view that
subsection 110-45(3) of the 1997 Act will reduce the cost base ‘to the extent of any amount
you have received as recoupment of expenditure included in the cost base’. This view relies

on the definition of ‘recoupment’ in subsection 20-25(1) of the 1997 Act:
‘recoupment of a loss or outgoing includes:

any kind of recoupment, reimbursement, refund, insurance, indemnity or recovery,

however described ...".

While this definition is extremely wide it does not, in the writers’ opinion quite capture the
nature of a limitation on recourse imbedded in the contractual terms of a loan. There is an

argument to be had here.

How the potential impact on the cost base interplays with the application of Division 243 will
depend on the nature of the asset. If the issue is recouped depreciation then there should be
no interplay. However, where the capital allowance is of a different nature special care

needs to be taken. There does not appear to be any specific provision in Division 243 which
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recognises the potential double taxation (compare with section 243-75 which deals with the
interplay of Division 243 and the commercial debt forgiveness rules).

Goods and services tax implications

Subsection 7-1(1) of the GST Act is the central charging provision, which relevantly provides
that ‘GST is payable on taxable supplies ...". The term ‘taxable supply’ is defined in section
9-5 of the GST Act as:

‘You make a taxable supply if:
(a) you make the supply for consideration; and

(b) the supply is made in the course or furtherance of an enterprise that you carry on,

and
(c) the supply is connected with Australia; and
(d) you are registered, or required to be registered.

However, the supply is not a taxable supply to the extent that it is GST-free or input

taxed.’

Section 9-70 of the GST Act provides that the ‘... amount of GST on a taxable supply is 10%
of the value of the taxable supply’.

That is, in order for GST to apply to a transfer of the property held subject to a Warrant, there

needs to be a ‘taxable supply’ made by the security trustee.

Generally speaking, in the context of in specie transfers of property from discretionary trusts,
whether or not the supply is taxable will turn on whether the beneficiary is registered or
required to be registered for GST. If the beneficiary is not registered or required to be
registered there will be a taxable supply. On the other hand, if the beneficiary is registered or
required to be registered and the thing supplied is used solely for a creditable purpose there
will be no taxable supply by the trustee (see generally ATO ID’s 2001/504 and 505). If the
thing supplied is not used solely for a creditable purpose then there will be a taxable supply.

The Commissioner in Goods and Services Tax Advice GSTA TPP 049, entitled /s a trustee’s

in-specie distribution to a beneficiary a taxable supply? considers that an in-specie
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distribution made to a beneficiary is not subject to GST unless Subdivision 72-A of the GST
Act applies:

‘A distribution made by a trust to a beneficiary does not involve consideration in the form
of the surrender to the trust of any rights held by the beneficiary. Therefore, there is no
supply for consideration and the supply is not a taxable supply ... "

Further, the Commissioner in Edited Version of GST Private Ruling — Authorisation Number:
7248 considered whether the transfer of property between two trusts which merely hold
properties and which were both registered for GST, could be considered to be a taxable
supply and therefore subject to GST. The Commissioner considered that there was no

consideration for a supply when the property was transferred:

‘The trust deed imposes on Trust B the same duties and responsibilities as were
imposed on Trust A. That is, hold their properties upon trust for the congregation, being
the same class of persons in each case .... When Trust B performs these duties ... it
does not do them in connection with, in response to or for the inducement of the supply
... the acts of Trust B do not constitute consideration for the supply. Further, Trust B will

not be making any payment to Trust A for the supply of the properties.’

From a policy perspective, the transfer of an asset held subject to a ‘bare trust’ relationship
from a bare trustee to a beneficiary should not be a taxable supply. Indeed, (and for
example) in the Property Warrants relationship, it is the Investor that pays the GST for the
acquisition / construction of any property held subject to the Warrant, and obtains the input

tax credits if the property is commercial residential premises, and not the Security Trustee.

The distribution of the Property is not done “... in the course or furtherance of an enterprise
... - being a requirement for a taxable supply in section 9-5 of the GST Act. A trust that is
simply an asset holding vehicle does not carry on an enterprise, so that no GST should apply
on the vesting of the Property (see ATO ID 2004/712).

Example 23 of MT 2006/1 entitled The New Tax System: the meaning of entity carrying on
an enterprise for the purposes of entitlement to an Australian Business Number gives the

following example in which the Commissioner considers that an enterprise is not carried out:

‘B trust is a holding entity for three companies. The trustee passively holds all shares, is
not involved in the running of the companies and provides no services to the group.

There are no headquarters of the group but each company provides its own business
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premises. The trustee for B trust distributes any dividends received to the unit holders.
The trustee’s activities are not done in the form of a business and it does not carry on an

enterprise.’

The Security Trustee, who holds the legal title of property held subject to a Warrant has a
lesser interest than the holding entity described in Example 3. In the Warrant arrangement, it
is the Investor and not the Security Trustee that derives income from the asset held subject

to the Warrant.

The view that a passive holding vehicle does not carry on an enterprise was confirmed by the
European Court of Justice in interpreting the European value added tax provisions in
Polystar Investments BV v Inspector der Invoerrecten en Accijzen, Arnhem (Case C-60-90)
[1993] BVC 88" and Wellcomne Trust Limited v Commrs of Customs & Excise [1996] 2
CMLR 909.

This view is supported by the Commissioner at paragraph 64 of the Ruling GSTR 2008/3:

‘... [i.e. the bare trustee / Security Trustee] ... does not make a taxable supply by
transferring legal title to the remaining trust property ... to B ... [i.e. the beneficiary /
Investor in a Warrant arrangement]. This is because the transfer is not made in the

course of an enterprise carried on by T in relation to the trust property.’

Further, because the Security Trustee is not carrying on an enterprise, the Security Trustee
will not be registered, or required to be registered for GST. As a result, the transfer of the
Property from the Security Trustee to the Investor will not satisfy the requirements of it being

a ‘taxable supply’ contained in paragraph 9-5(a) of the GST Act.
Non-application of Subdivision 72-A of the GST Act

Regard needs to be given to Subdivision 72-A of the GST Act. Section 72-1 of the GST Act
provides a ‘guide’ as to the application of Division 72 of the GST Act, and provides that the
‘... Division ensures that supplies to, and acquisitions from, your associates without

consideration are brought within the GST system, and that supplies to your associates for

At paragraph 9, the European Court of Justice was asked to consider ‘... whether a holding company whose activities are
concerned solely with the holding of shares in subsidiary companies may be classified as a taxable person for purposes of value
added tax ...". The Court at paragraph 13 held that ‘ It does not follow ... that the mere acquisition and holding of shares in a
company is to be regarded as an economic activity ... conferring on the holder the status of a taxable person. The mere
acquisition of financial holdings does not amount to the exploitation of property for the purposes of obtaining income there from
on a continuing basis because any dividend yield by that holding is merely the result of ownership of property’. We note that in
the Warrant arrangement, the Security Trustee has no right to equivalent of the ‘dividend yield’ referred to by the ECJ in
Polystar.
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inadequate consideration are properly valued for GST purposes’. Subsection 72-5 of the
GST Act provides that:

‘The fact that a supply to your associate is without consideration, does not stop the
supply being a taxable supply if:

(a) your associate is not registered or required to be registered; or

(b) your associate acquires the thing supplied otherwise than solely for a creditable

purpose’.

The term ‘associate’ for the purposes of section 72-5 of the GST Act is defined in section
195-1 of the GST Act as having the meaning given to that term in section 318 of the Income
Tax Assessment Act 1936 (Cth). Relevantly (and amongst other things) an associate of a

natural person includes, with respect to:

e natural persons - ‘... a trustee of a trust where the primary entity .. [i.e. the natural
person] ..., or another entity that is an associate of the primary entity because of
another paragraph of this subsection, benefits under the trust ...’ (see paragraph
318(1)(d) of the 1936 Act); and

o trustees — ‘... any entity that benefits under the trust ...’ (see paragraph 318(3)(a) of
the 1936 Act).

That is, the effect of Subdivision 72-A of the GST Act is that a supply to a trust’s associate
that is without consideration does not prevent the supply from being a taxable supply (and
therefore subject to GST) if either:

o the associate is not registered or required to be registered; or
o the associate acquires the supply otherwise than solely for a taxable purpose.

It is the Commissioner’s view that whilst Division 72 of the GST Act may apply on a transfer
of an asset held subject to a bare trust relationship to a beneficiary, the market value of the
supply (being the legal title to the asset held subject to the bare trust) is nil. The

Commissioner at paragraph 50 of the Ruling observed that:

‘We consider that Division 72 (associates) does not apply in these circumstances. That

is because, even if the provisions of Division 72 are otherwise satisfied, the market value
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of the supply is, having regard to the circumstances of the transfer of legal title, nil. In
substance, only the bare legal title is transferred. The land remains an asset used in B’s

enterprise. As the bare legal title is of no economic value, the market value is nil.’

Regard also needs to be given to the characterisation of the asset held subject to the
Warrant arrangement. For example, Subdivision 72-A of the GST Act will not apply if the
asset is (for example) ‘commercial residential premises’ when it is transferred from the
Security Trustee to the Investor because the Investor will be both registered, and acquiring

the Property solely for a taxable purpose.
4.5 Stamp duty

An issue to consider, particularly when the underlying asset held subject to the warrant
relationship is ‘dutiable property’. Subsection 11(1)(a) of the Duties Act provides that
‘dutiable property’ includes ‘... land in New South Wales'. A transfer of the legal title in
‘dutiable property’ is subject to duty if it is (amongst other things) a ‘... transfer of dutiable

property ...’ (see paragraph 8(1)(a) of the Duties Act).

As a result, and given the requirement to submit a transfer for stamping before the registered
proprietor of NSW land can be changed, the stamp duty implications and the documentation

required needs to be considered. Section 55 of the Duties Act provides that:
‘(1) Duty of $10 is chargeable in respect of:

(a) a declaration of trust made by an apparent purchaser in respect of identifiable

dutiable property:

(i) vested in the apparent purchaser upon trust for the real purchaser who provided

the money for the purchase of the dutiable property, or

(ii) to be vested in the apparent purchaser upon trust for the real purchaser, if the
Chief Commissioner is satisfied that the money for the purchase of the dutiable

property has been or will be provided by the real purchaser, or
(b) a transfer of dutiable property from an apparent purchaser to the real purchaser if:

(i) the dutiable property is property, or part of property, vested in the apparent

purchaser upon trust for the real purchaser, and
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(ii) the purchaser provided the money for the purchase of the dutiable property and

for any improvements made to the dutiable property after the purchase.’

Subsection 55(1A) of the Duties Act provides that for the purposes of subsection 55(1) of the
Duties Act, ‘... money provided by a person other than the real purchaser is taken to have
been provided by the real purchaser if the Chief Commissioner is satisfied that the money

was provided as a loan and has been or will be repaid by the real purchaser .

As a result, in order for only one set of ad valorem duty to be charged on the purchase of
underlying property that is NSW ‘dutiable property’, it needs to be ensured that the
documentation surrounding a warrant arrangement complies with section 55 of the Duties
Act.
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5 NSW STAMP DUTY - REDEVELOPING AND PARTITIONING LAND

For stamp duty purposes, under section 30(1) of the Duties Act 1997 (NSW), a partition is
taken to occur in New South Wales when dutiable property comprised of land that is held by
persons jointly (as joint tenants or tenants in common) is transferred or agreed to be
transferred to one or more of those persons. The partitioning of land is a dutiable transaction
under Chapter 2 of the Duties Act.

The ‘dutiable value’ of the partition (on which ad valorum duty will be charged) as provided

for subsection 30(3) of the Duties Act is the greater of:

e the sum of amounts by which the unencumbered value of the subdivided lots which
are agreed to be transferred under the Deeds exceeds the unencumbered value of
the interest held by that person in the original property. That is, duty is payable if the
unencumbered value of the divided part of the property taken by the registered
proprietor exceeds the unencumbered value of the undivided share in the whole that

was held by the registered proprietor; and
o the sum of consideration for the partition which may be paid by the parties.
However, the minimum duty chargeable is $10.
5.1 Anoun Investments
Aoun Investments Pty Ltd v Chief Commissioner of State Revenue [2006] NSWSC 1394
Facts

In August 2003, Aoun Investments Pty Ltd (‘Aoun’), the first plaintiff, became the registered
proprietor of land at Telopea in New South Wales. The second plaintiff, Boutros Najm Aoun,

was already the registered priorietor of the land adjoining to the land owned by Aoun.

The plaintiffs executed a deed of partition in August 2003. In the deed, the plaintiffs agreed to
develop the two adjoining blocks of land as a strata plan with 12 lots, and to consolidate the
lands into one lot (lot 24) as a requirement of a development application. The plaintiffs
agreed to partition the property between them, where Aoun was to hold lot 1-6 and Boutros
was to hold lot 7-12.

The two adjoining blocks of land was consolidated and development consent was granted.
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When development of the land has completed in October 2004, the folio for lot 24 was
cancelled upon registration of the strata plan; instead, folios were created for lot 1 to 12 in
the strata plan. The registered proprietors of lots 1, 2, 4, 5, 6, 8, 9, 10 and 12 were the first
plaintiff of the part formerly in lot 27 and the second plaintiff of the part formerly in lot 28. The
registered proprietor of lots 3, 7 and 11 was the first plaintiff.

Justice Gzell described the New Titles as ‘Duel Entitlement’. It is the practice of New South
Wales Land and Property Information, in the absence of transfers between registered
proprietors, to issue a dual ownership or multiple ownership folio upon consolidation
describing the interests in the consolidated land by reference to the interest that was held by
each proprietor under the previous folios cancelled by operation of the plan of consolidation
until the matter is resolved by transfers between the registered proprietors or to a third party
or third parties.

A transfer was lodged with the Office of State Revenue in November 2004 where lot 1, 2, 4,
5 and 6 was transferred from the second plaintiff to the first plaintiff. A transfer from the first
plaintiff to the second plaintiff of lots 7, 8, 9, 10, 11 and 12 was also lodged on the same

date.

The transfers were initially stamped with nominal duty. However the Chief Commissioner of
State Revenue subsequently issued a notice of assessment charging ad valorem duty on the
transfers. The plaintiff's notice of objection against the assessment was rejected by the

Commissioner and the plaintiffs seek review by the court.
Issue

Whether by the instrument of consolidation the plaintiffs were deemed to hold their interests

in the consolidated lots as tenants in common.
Decision

Justice Gzell at paragraph 29 of Aoun Investments considered that ‘dual entitlement’ tities do

not provide for co-ownership of property, but rather ‘ownership in severalty’”:

In my view, the expression joint proprietors’ ... connotes some form of co-ownership
of property and is to be distinguished from the situation in which two or more persons
are owners of particular parts of property, even those parts are included in a single

certificate of title. That form of ownership is described as severalty. ... property is
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said to belong to persons in severalty where the share of each is ascertained (so that
he can exclude the others from it) as opposed to joint ownership) as opposed to joint
ownership, ownership in common, and coparcenary, where the owners hold in
individual shares.

Further, at paragraph 30 of Aoun Investments, Justice Gzell held that:

In my view, the plaintiffs hold in severalty in this case. When lot 24 was created, the
first plaintiff had title to a particular part of it, namely that part formerly in lot 27.
Likewise, the second plaintiff had title to the other part of Lot 24, namely that formerly
in lot 28. There was no entitlement to possession and enjoyment of the whole of the
land in either the first plaintiff or the second plaintiff. Their rights were distinct and not
rights of co-ownership.

As a result, Justice Gzell concluded that:

To constitute a patrtition ... [for the purposes of section 30 of the Duties Act] ... the lots
the subject of the transfers in question had to be held by the plaintiffs by the plaintiffs
as joint tenants or tenants in common. The lots were not so held.

5.2 Revenue Ruling No DUT 35

The Commissioner of State Revenue at paragraph 12 of Revenue Ruling No DUT 35,

entitled Partitions of Land (‘the Ruling’) described the ‘duel entitlement’ practice:

A duel entitlement is a practice of the Department of Lands which acts as a stay of
registration until single ownership of an entire lot is obtained. Dual Entitlement titles
can arise following a consolidation of adjoining parcels of land and the creation of a
new consolidated lof.

As the Consolidated Lots are ‘Dual Entitlement’ titles, the registered proprietors of the
Consolidated Lots are not held jointly, as owners, by the registered proprietors on the New
Titles. Section 30 of the Duties Act provides that:

For the purposes of this section, a partition occurs when dutiable property comprised
of land in New South Wales that is held by persons jointly (as joint tenants or
tenants in common) is transferred or agreed to be transferred to one or more of

those persons. [emphasis added]
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As a result, if the Consolidated Lots are subdivided, the ‘partitioning’ concession contained in
section 30 of the Duties Act will not apply, as the registered proprietors do not jointly hold the
Consolidated Lots. The Commissioner in the Ruling at paragraph 11 observed that:

Section 30 only applies to land in NSW that is held by persons jointly either as joint
tenants or tenants in common. Land that is not held jointly cannot be assessed under
Section 30. Land held in the form of a duel entitlement is not held jointly

because the ownership is in severalty. [emphasis added]

Copyright
© These materials are subject to copyright which is retained by the author. No part may be reproduced, adapted or
communicated without consent except as permitted under applicable copyright law.
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comprehensive or to render legal advice. Readers should not act on the basis of any matter contained in this seminar paper
without first obtaining their own professional advice.
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* NSW stamp duty and partitioning land

NSW Budget Announcements

* State Revenue and Other Legislation
Amendment (Budget) Bill 2008

« NSW Budget announced changes to:
— Land Rich duty
— Abolition of duties
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Land Rich — Overview

* Imposed by Duties Act 1997 (NSW)
* Land rich duty payable on acquisition of a
‘significant interest’ in a land rich landholder
* Definition of ‘Landholder’ — section 163A
— A private unit trust scheme
— A wholesale unit trust scheme
— A private company
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Land Rich — Overview

* Meaning of ‘land rich’ — section 163B(1):

~ A landholder has land holdings in NSW with an
unencumbered value of $2,000,000 or more, and

— The landholder’s land holdings in all places are
60% or more of the unencumbered value of all its
property.

* Unencumbered value of property -
see list of exclusions section 163B(2) Sbn

Land Rich — Overview

* Interest and significant interest

— Section 163D(1) - a person has an ‘interest’ if the person
has an entitlement to participate in a distribution of
property from the landholder on a winding up

— ‘Significant interest’ if at distribution of all the property of
landholder, a person is entitled to:

* in the case of a private unit trust scheme — 20% or more of the
property distributed; or
* in the case of a landholder other than a private unit trust scheme

— 50% or more of the property distributed. ]




Land Rich — Overview

* ‘Relevant acquisition’ by a person if:
— acquires an interest in a land rich landholder:
* asignificant interest in the landholder, or

* that when aggregated with other interests {associated person)
amounts to a significant interest, or

» that, when aggregated in associated transactions, amounts to a
significant interest in the landholder, or
— having a significant interest, or an interest described
above, acquires a further interest.
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Land Rich — Changes in 2008 Budget

* Changes to land rich in 2008 Budget

— No duty chargeable on transfer, or agreement for sale or
transfer, of marketable securities or a land rich acquisition
if Chief Commissioner is satisfied that the transaction is
made to give effect to scheme qualifying as a roll-over
under subdivision 124-Q of the Income Tax Assessment Act
1997 (Cth).

— Effective 1 July 2008

Abolition of duties

* 2008 Budget announcements:

— Abolition of duty on transfer of business assets other than
land brought forward from 1 July 2012 to 1 January 2011

— Duty on transfer of shares in share management fisheries
abolished on 1 January 2009

— Abolition of duty on transfer of unlisted marketable
securities on 1 January 2009
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Abolition of duties

Mortgage: Morigsge-dity willnot be thargeabls i the miorigage Secures an D1 July 2008
advange or advances made for the purpose of investment

‘hausing and no other advances. Bortowers must be natural

persons.

‘Unfisted marketable” -Disty on the-transor of shares:ina NSW: conipany or units in &, 01 Jan 2009
‘securities . ‘unit trust schems(registered in NSW) ot giioted an the:
: - ‘Australian or a racognised stock sxchange i be aboiished bn 1
January 2009,

GST and Real Property
Transactions

* Budget announcement

— Government will not proceed with tax integrity
measure announced in 2005-06 budget.

— 2005 measure relate to interaction of margin
scheme with GST free going concern and GST free
farmland provisions — inappropriately reducing
GST revenue.

— Better targeted integrity measure will

be introduced Sbﬁ

GST and Real Property
Transactions

* Brady King Pty Ltd v Commissioner of Taxation
[2008] FCAFC 118

~ application of GST margin scheme to sales of
stratum units following the acquisition of an office
building and its conversion into stratum units

— Full Federal Court: there did not need to be a

‘strict identity in juridical terms between what the
taxpayer acquired and what it supplied’




GST and Real Property
Transactions

* Brady King Pty Ltd v Commissioner of Taxation
[2008] FCAFC 118
— ‘The beneficial purpose of the Margin Scheme
would be frustrated if such a commonplace
transaction as the present one were held to be
outside 5.75-10(3)’ (the operation of the margin
scheme provisions)
— ATO Decision Impact Statement — Full

Federal Court decision only applies to Sbn
section 75-10(3).

GST and Real Property
Transactions

* Margin Scheme for General Law Partnerships

— Draft GST ruling on margin scheme and general
law partnerships

* Dealing in real property by bare trusts

— Final GST ruling on what occurs when there is a
dealing held by a trustee of a bare trust
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GST and Real Property
Transactions

* GST treatment of partitioning land

— Draft GST ruling on ATO'’s view of the GST
consequences of the partitioning of property
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Unit Trusts and Land Tax

* Important — acting for trustees purchasing
land

* Whois an ‘owner’ for NSW land tax purposes
— Entitled to the land

— Entitled to receive or is in receipt of, rents and
profits from the land

— For leasehold estate in land, a member of a class

prescribed by the provisions bn
— A person deemed by the LTM Act ‘S)w o

Unit Trusts and Land Tax

* Special trusts:
— Not a fixed trust (section 3A, LTM Act)

— Trust elects to be classified as a special trust
(section 25, LTM Act)

— The Commissioner classifies the trust as a special
trust (Section 25A, LTM Act)

* Some trusts are excluded from definition of

‘special trust’ under section 3A(4) Sbm

Unit Trusts and Land Tax

* Fixed trusts:
— Atrust is a fixed trust if it satisfies relevant criteria
(subsection 3A(2))
— Relevant criteria defined in subsection 3A(3B)(a):

* The trust deed specifically provides that the beneficiaries are
presently entitled to the capital and income of the trust

— Further criteria in subsection 3A(3B)(b):

* First criteria cannot be removed, restricted or otherwise affected
by the exercise or failure to exercise of any discretion

* Ability of trustee to recharacterise income Sbn
or capital




Unit Trusts and Land Tax

* Secondary liabilities — section 25 Duties Act

Discretionary Trust

| Fixed Trust |
NSW Land I S b

Gearing in Superannuation Funds

* Increased activity
* Gearing in SMSF

* SMSF looking to acquire land
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Gearing in Superannuation Funds

* What are ‘instalment warrants’?

— Instalment warrants give an investor an interest in
the underlying assets by payment of instalments
during the life of the warrant

— The underlying property is held by a ‘security
trustee’ (or bare trustee)

- Amounts are lent against underlying property
— The investor is liable for interest
payments referable to the lending




Gearing in Superannuation Funds

SMSF
Borrowing Invest
| Lender I l Security Trustee l
Trust relationship
Charge \ Invest

| Underlying Asset l
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Gearing in Superannuation Funds

* What is a ‘bare trust’ relationship?
— GSTR 2008/3 — GST and bare trusts

— ‘..that is, subject to an obligation to transfer legal title to the asset to
B, or to a third party if B so directs, and with no other active duties to
perform’

~ ‘But, as a matter of strict logic, almost no situation can be postulated
where a trustee cannot in some circumstances have active duties to
perform. The applicants would have the phrase confined to situations
where the trustee was immediately bound to transfer the share to his
beneficiary. But this, in my view, is too narrow a construction, and
would result in reading down the phrase so that it

applied only to situations which almost never occur.” S b { }

Gearing in Superannuation Funds

* Taxation implications

— Interest deductions referable to borrowings by
the Investor used to acquire the underlying asset
held subject to a warrant arrangement

— CGT events referable to the underlying assets at
the Investor level

— Application of Division 6 of the 1936 Act

— Disposal of Underlying Asset Sbn

N



Gearing in Superannuation Funds

* Goods and Services Tax implications

— Non-application of Subdivision 72-A of the GST
Act

son

Gearing in Superannuation Funds

* Stamp Duty

— Section 55 of the Duties Act must be complied
with in order for only one set of ad valorem duty
to be charged on the purchase of underlying
property that is NSW ‘dutiable property’

sbn

‘Stamp Duty and Partitioning Land

¢ Section 30, Duties Act 1997

— Partition taken to occur when dutiable property comprised of land
that is held by persons jointly is transferred or agreed to be
transferred to one or more of those persons

* ‘Dutiable value’ is the greater of:

— the sum of amounts by which the unencumbered value of the
subdivided lots agreed to be transferred under the Deeds exceeds the
unencumbered value of the interest held by that person in the original
property; and

— the sum of consideration for the partition which may be paid by the
parties.

* Minimum duty chargeable is $10. Sb l §




Stamp Duty and Partitioning Land

* Anoun Investments Pty Ltd v Chief Commissioner of
State Revenue [2006] NSWSC 1394

— Two adjoining lots were consolidated for development of a
strata plan. When development was completed, the
consolidated lot was cancelled upon registration of the
strata plan. Each of the two plaintiffs became registered
proprietors of some of the lots under the strata plan.

— The issue was whether by instrument of consolidation the
plaintiffs were deemed to hold their interest in the
consolidated lots as tenants in common. S n

Stamp Duty and Partitioning Land

* Anoun Investments Pty Ltd v Chief Commissioner of
State Revenue [2006] NSWSC 1394
— Justice Gzell held:

To constitute a partition ... [for the purposes of section 30
of the Duties Act] ... the lots the subject of the transfers in
question had to be held by the plaintiffs by the
plaintiffs as joint tenants or tenants in common. The lots
were not so held.

sbn

Stamp Duty and Partitioning Land

* Revenue Ruling No. DUT 35

— Commissioner of State Revenue described ‘dual entitlement’ practice
as:

* A duel entitlement is a practice of the Department of Lands which acts as
a stay of registration until single ownership of an entire lot is obtained.
Dual Entitlement titles can arise following a ct lidation of adjoining
parcels of land and the creation of a new consolidated lot.

— Inrelation to section 30 of the Duties Act:

* Section 30 only applies to land in NSW that is held by persons jointly either
as joint tenants or tenants in common. Land that is not held jointly cannot
be assessed under Section 30. Land held in the form of a duel
entitlement is not held jointly because the ownership is

in severalty. [emphasis added] Sb { ;
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