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When is a franchise agreement not a franchise agreement?  When the 
Franchising Code of Conduct applies and the implications of it applying. 

 
The fact that a document is labelled as a ‘franchise agreement’ does not automatically mean that it is 
one for the purposes of the Franchising Code of Conduct (the Code).  This paper examines why the 
status of such an agreement matters, and the factors that determine whether an agreement is a 
franchise agreement or not. 
 
Why it matters 
 
Franchise agreements (as defined) are governed by the Code. 
 
The Code is set out in Schedule 1 of the Competition and Consumer (Industry Codes—Franchising) 
Regulation 2014 (Cth).  As set out in regulation 4 of that Regulation, it is a mandatory industry code 
prescribed pursuant to section 51AE of the Competition and Consumer Act 2010 (Cth) (the CCA). 
 
Requirements of the Code 
 
The Code, when it applies, amongst other things: 
 

1. imposes obligations on the parties to a franchise agreement to act in good faith1; 
2. requires the franchisor to comply with various disclosure obligations, including some before a 

franchise agreement is entered into, and provide various documents to the franchisee2; 
3. requires the franchisor to give notice before the end of the term of the agreement of whether or 

not the franchisor intends to extend a franchise agreement or enter into a new franchise 
agreement3; 

4. imposes record keeping requirements upon franchisors4; 
5. prohibits and/or deems to be of no effect certain clauses in franchise agreements5; 
6. sets out requirements in relation to the transfer of franchise agreements6; 
7. specifies circumstances in which franchise agreements may be terminated7; and 
8. imposes requirements in relation to procedures for the handling of disputes8. 

 

 
1 Clause 6 of the Code. 
2 Part 2 of the Code and Part 3, Division 1 and Division 2 Subdivision A of the Code. 
3 Clause 18 of the Code. 
4 Clause 19 of the Code. 
5 Part 3 Division 3 of the Code. 
6 Part 3 Division 4 of the Code. 
7 Part 3 Division 5 of the Code. 
8 Part 4 of the Code. 
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Implications of breaching the Code 
 
Corporations are prohibited from breaching prescribed industry codes such as the Code by virtue of 
section 51ACB of the CCA (when read in conjunction with the definition of ‘applicable industry code’ in 
section 51ACA of the CCA).  Breaches of the Code can lead to, amongst other things: 
 

1. an infringement notice being issued by the Australian Competition and Consumer Commission 
(the ACCC) requiring payment of a specified penalty – see Division 2A of Part IVB of the CCA; 

2. the ACCC commencing proceedings asking a Court to: 
a. impose a pecuniary penalty pursuant to section 76 of the CCA; 
b. grant an injunction pursuant to section 80 of the CCA; and/or 
c. make remedial orders on behalf of persons who have or are likely to suffer loss or 

damage as a result of a breach pursuant to section 87 of the CCA; and/or 
3. a person who has or will suffer loss or damage as a result of a breach commencing proceedings 

to: 
a. obtain an injunction pursuant to section 80 of the CCA; 
b. recover damages pursuant to section 82 of the CCA; and/or 
c. seek remedial orders pursuant to section 87 of the CCA. 

 
Application of the Code 
 
Generally, pursuant to clause 3 of the Code, the Code applies to conduct occurring after 1 January 2015 
in relation to a ‘franchise agreement’ entered into on or after 1 October 1998.  However, there are 
some exceptions, which are detailed in that clause. 
 
A ‘franchise agreement’ is defined in clause 5 of the Code, which provides as follows: 
 

‘(1) A franchise agreement is an agreement: 

(a) that takes the form, in whole or part, of any of the following: 

(i) a written agreement; 

(ii) an oral agreement; 

(iii) an implied agreement; and 

(b) in which a person (the franchisor) grants to another person (the franchisee) the 

right to carry on the business of offering, supplying or distributing goods or 

services in Australia under a system or marketing plan substantially 

determined, controlled or suggested by the franchisor or an associate of the 

franchisor; and 
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(c) under which the operation of the business will be substantially or materially 

associated with a trade mark, advertising or a commercial symbol: 

(i) owned, used or licensed by the franchisor or an associate of the 

franchisor; or 

(ii) specified by the franchisor or an associate of the franchisor; and 

(d) under which, before starting or continuing the business, the franchisee must pay 

or agree to pay to the franchisor or an associate of the franchisor an amount 

including, for example: 

(i) an initial capital investment fee; or 

(ii) a payment for goods or services; or 

(iii) a fee based on a percentage of gross or net income whether or not called 

a royalty or franchise service fee; or 

(iv) a training fee or training school fee; 

but excluding: 

(v) payment for goods and services supplied on a genuine wholesale basis; 

or 

(vi) repayment by the franchisee of a loan from the franchisor or an 

associate of the franchisor; or 

(vii) payment for goods taken on consignment and supplied on a genuine 

wholesale basis; or 

(viii) payment of market value for purchase or lease of real property, fixtures, 

equipment or supplies needed to start business or to continue business 

under the franchise agreement. 

(2) For subclause (1), each of the following is taken to be a franchise agreement: 

(a) the transfer or renewal of a franchise agreement; 

(b) the extension of the term or the scope of a franchise agreement; 

(c) a motor vehicle dealership agreement. 

(3) However, any of the following does not in itself constitute a franchise agreement: 

(a) an employer and employee relationship; 
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(b) a partnership relationship; 

(c) a landlord and tenant relationship; 

(d) a mortgagor and mortgagee relationship; 

(e) a lender and borrower relationship; 

(f) the relationship between the members of a cooperative that is registered, 

incorporated or formed under any of the following laws: 

(i) the Corporations Act 2001; 

(ii) the Co‑operatives Act 1992 (NSW); 

(iii) the Co‑operatives Act 1996 (Vic.); 

(iv) the Cooperatives Act 1997 (Qld); 

(v) the Co‑operatives Act 2009 (WA); 

(vi) the Co‑operatives Act 1997 (SA); 

(vii) the Cooperatives Act 1999 (Tas.); 

(viii) the Cooperatives Act 2002 (ACT); 

(ix) the Co‑operatives Act 1997 (NT).’ 

In relation to clause 5(2)(c), ‘motor vehicle dealership’ is defined in clause 4 of the Code as ‘… a business 
of buying, selling, exchanging or leasing motor vehicles that is conducted by a person other than a person 
who is only involved as a credit provider, or provider of other financial services, in the purchase, sale, 
exchange or lease.’ 
 
The remainder of this paper considers whether an agreement that does not come within the scope of 
clause 5(2) or 5(3) of the Code is a ‘franchise agreement’ for the purposes of the Code. 
 
Clause 5(1)(a) 
 
Whether or not an agreement of the type contemplated by clause 5(1)(a) of the Code exists is 
generally a question of fact, albeit considerations of contract law may arise in determining whether an 
agreement exists.  It should be noted that, in any event, the Code imposes obligations on franchisors 
who enter into an agreement to enter into a franchise agreement with a prospective franchisee9. 
 

 
9 See, for example, clauses 9, 10 and 26 of the Code. 
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Clause 5(1)(b) 
 
In respect of the part of the definition of ‘franchise agreement’ in clause 5(1)(b) of the Code, it was 
stated in Rafferty v Madgwicks [2012] FCAFC 37 (Rafferty) at [161] per curiam, referring to an earlier, 
but relevantly identically worded, version of the Code: 
 

‘There are three distinct elements of cl [5](1)(b). That is, to satisfy cl [5](1)(b), there must 
be: (1) a person (the franchisor) who grants to another person (the franchisee) the right to 
carry on the business of offering, supplying or distributing goods or services in Australia; 
(2) under a system or marketing plan; (3) substantially determined, controlled or 
suggested by the franchisor (or an associate).’ 

 
Clause 5(1)(b) – first element 
 
Whether or not the first element of clause 5(1)(b) of the Code is satisfied is, again, generally a question 
of fact.  Consideration may, however, need to be given to the extended definitions of ‘franchisor’ and 
franchisee’ in clause 4 of the Code, which mean that the parties to the franchise agreement do not have 
to be the franchisor and franchisee10. 
 
Clause 5(1)(b) – second element 
 
In respect of the second element of clause 5(1)(b) of the Code, it was stated in Rafferty at [172], having 
referred to earlier cases: 
 

‘Broadly speaking, although much depends on the circumstances of the case, these cases 
indicate that the following factors may be indicative of a system or marketing plan: 
specific requirements for accounting and record keeping; reservation by the franchisor of a 
right to audit the books of account and other records; inability of the franchisee to supply 
goods or services to customers without the franchisor’s approval; reservation by the 
franchisor of the right to approve promotional and advertising material; provision by the 
franchisor of bonus structures or equivalent for those selling its goods or services; 
provision by the franchisor of training for staff selling its goods or services; stipulation of 
retail pricing structures, sales structures, sales quotas and the like; creation of marketing 
and sales territories; reservation by the franchisor of the right to approve sales staff; 
reporting systems in relation to profit or turnover; restriction on the franchisee selling 
competing products; controls on the use of brand and trading names; requirements for 
signage and merchandising; management structure; and badging requirements 
(mandatory use of trading name, uniforms, stationery, etcetera).’ 

 

 
10 See, for example, Rafferty at [162]-[170]. 
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Further, as stated in Rafferty at [185]: 
 

‘… in order to meet this requirement in cl [5](1)(b) of the Code, it is not necessary for the 
details of a system or marketing plan to be set out in the franchise agreement. It is enough 
that the agreement creates rights and obligations that would enable the franchisor 
substantially to determine, control or suggest that the business be conducted under a 
system or marketing plan.’ 

 
In Workplace Safety Australia v Simple OHS Solutions Pty Ltd [2015] NSWCA 84, Bathurst CJ, in 
rejecting a submission that the absence of various of the indicia referred to in paragraph 0 above 
meant that the business was not being carried out under a system or marketing plan, stated that the 
rejection was for the following reasons: 
 

‘First, the indicia, while helpful in identifying such a plan, are not essential to its existence. 
Second, the submission ignores the fact that two of the indicia, the absence of sales or 
display equipment and specification as to the type of plant and equipment to be used in the 
business, are irrelevant to the selling of subscription packages in the manner contemplated 
by the agreement. Third, it ignores the fact that cl 17.1 of the agreement provides for 
training. Fourth, and most importantly, cl 8.3 contemplates the use of prescribed forms 
and product information sheets in the marketing and selling of products, as does cl 17.3.’ 

 
It is therefore clear that the value to be placed on the presence or absence of various indicia needs to 
be assessed in light of the nature of the agreement in question, including the business to which the 
agreement relates, and that it is not necessary for all of the indicia to be present for the second 
element of the definition of ‘franchise agreement’ in clause 5.1(b) of the Code to be satisfied. 
 
Clause 5.1(b) – third element 
 
In respect of the third element of clause 5.1(b) of the Code, it was stated in Rafferty at [173]: 
 

‘In the ordinary course, whether a system or marketing plan is “substantially determined, 
controlled or suggested by the franchisor” is closely related to whether there is a scheme or 
marketing plan at all. Matters relevant to determination, control or suggestion may 
include: the extent to which the franchisee’s business involves the sale of the franchisor’s 
goods and services; the degree to which the franchisor assumes responsibility for some 
centralised management and for uniform standards regarding quality; whether or not the 
franchisor places the franchisee under an obligation with respect to advertising and 
promotional campaigns; and the extent to which the franchisor controls the franchisee’s 
business, having regard to advertising and financial support, auditing of books, inspection 
of premises, hiring of staff, sales quotas, management training and the like.’ 
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Clause 5.1(c) 
 
There is little case law in respect of the part of the definition of ‘franchise agreement’ in clause 5(1)(c) 
of the Code.  In nearly all cases which consider whether there is a ‘franchise agreement’ for the 
purposes of the Code, there is no dispute that clause 5(1)(c) is satisfied. 
 
The only case that the author has been able to locate that considers the provision in any detail (albeit 
in an earlier, but relevantly identically worded, version of the Code) is Capital Networks Pty Ltd v .au 
Domain Administration Limited [2004] FCA 808, where it is relevantly stated at [120]-[124] per 
Bennett J: 
 

‘120 There is evidence that Capnet uses the auDA logo on its website. There is little 
evidence of the extent to which Capnet’s .au business is operated with or without the auDA 
logo. Indeed, there is little evidence of the operation of that business at all. Capnet asserts, in 
its letter of 28 April 2004 and in the evidence of Mr Sweeney, that being auDA accredited does 
not carry with it the public perception of ‘association with endorsement by or approval of 
auDA’. All that accreditation says is that Capnet is an approved registrar able to effect 
registrations in .au. 
121 Clause 6.1 of the Registrar Agreement grants to Capnet a non‑exclusive, worldwide, 
royalty‑free licence to state that it is accredited by auDA as a registrar for the designated 2LD 
and to use the auDA logo. 
122 Clause 11.4.2 of the Registrar Agreement provides that the Registrar must ensure 
that certain information is publicly available and, if that is through the Registrar’s website, it 
must contain the auDA logo. Capnet’s website uses the auDA logo. 
123 Capnet submits that there is no evidence to suggest that use of the logo was 
optional. In my view, the state of the evidence is such that it is insufficient to establish or 
conclude that the operation of Capnet’s .au business will be or is ‘substantially or materially 
associated’ with an auDA ‘trade mark, advertising or a commercial symbol’. 
124 On the evidence, I am not prepared to find that sub regulation [5](1)(c) is satisfied.’ 

 
Given what is stated in those paragraphs, and the wording on clause 5(1)(c) itself, it appears that the 
mere fact that a ‘franchisee’ is licensed to use a logo of a ‘franchisor’ is insufficient to satisfy clause 
5(1)(c).  The agreement must provide for the actual operation of the business to be linked to the logo 
of, or specified by, the ‘franchisor’ or an associate of the ‘franchisor’, and that link must be substantial 
or material. 
 
Clause 5.1(d) 
 
Similarly to clause 5(1)(c), the case law indicates that there is usually little dispute as to whether or 
not clause 5(1)(d) of the Code is satisfied.  Whether or not clause 5(1)(d) is satisfied will generally be 
a question of fact11. 

 
11 See, for example, the analysis in relation to an earlier, but relevantly substantially similar, version of clause 5.1(d) of the 
Code in ACCC v Kyloe Pty Ltd [2007] FCA 1522 at [65]-[68] per Tracey J. 
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Conclusion 
 
When considering parties’ rights and obligations pursuant to an agreement that is labelled as a 
‘franchising agreement’, or might potentially be a franchising agreement, the first step should be to 
assess whether or not the agreement is actually a franchising agreement for the purposes of the Code 
and whether the Code applies to conduct in respect of that agreement, taking into account clauses 3 
and 5 of the Code.  The answer to those questions will then determine whether the various obligations 
imposed by the Code in respect of franchise agreements impact upon the parties and, in turn, whether 
the parties may be able to seek, or potentially be exposed to having sought against them, relief in 
respect of any breaches of the Code. 
 
 
 
Joshua Wyner, Barrister at Law 
13 Wentworth Chambers 
19 February 2020 


