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This paper accompanies the PowerPoint presentation for this webinar. Paragraph numbers 

are those from my loose-leaf service published by Thomson Reuters, Injunctions: Law and 

Practice  

 

 

[28.140] Encroachment into a neighbour's airspace by scaffolding and cranes 

Last Reviewed: 1-10-2019 

 

Courts give short shrift to conscious intrusions by builders into the airspace of neighbours, 

e.g. for scaffold or crane swing; and sometimes courts categorise conduct as high handed, 

as per the case analyses below. 

In this respect, the general principles were summarised in Janney v Stellar Works Pty Ltd 

[2017] VSC 363, as follows: 

[28] The fact that the plaintiffs' rights as the owner of land extends into airspace is 

trite. On one view, the owner's rights extend to protecting not only the land but the 

sky space above the land stretching the limits of the atmosphere and the soil beneath 

the surface down to the centre of the earth. The issue of whether such rights are 

limited to the prevention of incursions that “[interfere] with that part of the airspace 

above [the] land which is requisite for the proper use and enjoyment of that land” 

(such that, for example, claims in trespass cannot prevent aircraft flying over 
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property), has been said to await a definitive ruling from the High Court. 

 

An important ancillary question is often whether the balance of convenience, warrants an 

injunction or whether damages will be an adequate remedy (as it was in Janney v Stellar 

Works Pty Ltd [2017] VSC 363, considered more fully below). This involves a consideration 

of the Shelfer rules and also the general test for balance of convenience in interlocutory 

injunctions. At least in Victoria, the general test was formulated by the Court of Appeal in 

Bradto Pty Ltd v Victoria [2006] VSCA 89; (2006) 15 VR 65, as follows: 

 

whether the relief sought is prohibitory or mandatory, the court should take whichever 

course appears to carry the lower risk of injustice if it should turn out to have been 

“wrong”, in the sense of granting an injunction to a party who fails to establish his 

right at the trial, or in failing to grant an injunction to a party who succeeds at trial: at 

[35] per (Maxwell P and Charles JA. 

 

 

 

 

[28.150] Trespass by crane swing/weathervaning 

Last Reviewed: 1-10-2019 

The facts in Graham v K D Morris & Sons Pty Ltd [1974] Qd R 1 were as follows: 

(i) a crane was being used for the construction of a building that was to be about 

90 metres high (300 feet). The jib was able to be move up and down, as well as 

circularly around the tower. 

(ii) The plaintiff wrote to the defendants demanding that the trespass cease; but 

defendants replied that they were unable to stop the crane swinging. 

The plaintiff applied for an injunction to restrain the weathervaning which was granted, as 

follows: 

(i) “the invasion of the plaintiff's airspace by the projection of the crane jib is a trespass 

by the defendant” since the overhanging crane “interferes with that part of the airspace 

above her land which is requisite for the proper use and enjoyment of that land”. 
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(ii) that “any hardship which the defendant will suffer [as a result of the injunction] has 

been brought about by its own negligence and its cavalier attitude.” 

HH characterised the conduct of the crane operator as “high-handed” and said that: 

Were I to refuse an injunction on the ground that the plaintiff could be adequately 

compensated in damages I would in effect be permitting a deliberate act of trespass 

to continue not for a short time but for about another eighteen months upon payment 

to the plaintiff of an uncertain sum to be calculated at some future time. 

(iii) HH rejected the defendant's submission that the proceedings injunction not be granted 

because negotiations could resolve the licence by payment of a reasonable sum 

stating: 

It is not for me at this stage to act as an arbitrator or to conduct some form of 

negotiations between the parties with a view to obtaining the plaintiff's permission to 

the tort on the basis of the interests of the public, fairness to the defendant or 

otherwise. Why should I bring pressure upon the plaintiff to hamper her legal rights 

for monetary compensation of any amount? (at 7). 

In Anchor Brewhouse Developments Ltd v Berkley House (Docklands Developments) Pty 

Ltd [1987] 2 EGLR 173, the defendant was the owner and developer of a site south of Tower 

Bridge in London. The plaintiffs each owned adjoining sites. The defendant carried out 

construction works using a tower crane. When not in use, the boom operated in 

weathervane mode. 

The plaintiffs called upon the defendant to desist, but to no avail. They sought injunctive 

relief simply on the basis that they were owners and a trespass has been committed and it 

was threatened to be continued. 

Scott J granted a permanent injunction for the following reasons: 

 

Copyright declaration: I gratefully adopt, and repeat mostly verbatim, the analysis of 

Riordan J in Janney v Stellar Works Pty Ltd [2017] VSC 363. 

 

(i) Scott J rejected the defendant's argument that there was no trespass and said: 

What is complained of in the present case is infringement of air space by a structure 

positioned upon a neighbour's land. The defendant has erected tower cranes on its 
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land. Attached to each tower crane is a boom which swings over the plaintiffs' land. 

The booms invade the air space over the plaintiffs' land. Each boom is part of the 

structure on the defendant's land. The tort of trespass represents an interference with 

possession or with the right to possession. A landowner is entitled, as an attribute of 

his ownership of the land, to place structures on his land and thereby to reduce into 

actual possession the air space above his land. lf an adjoining owner places a 

structure on his (the adjoining owner's) land that overhangs his neighbour's land, he 

thereby takes into his possession air space to which his neighbour is entitled. That, in 

my judgment, is trespass. It does not depend upon any balancing of rights. 

(ii) Scot J rejected the defendant's argument that there was no harm to the plaintiffs 

and said: 

I do not think [the defendant's] point that the trespass is causing no harm is a sound 

one except in the sense that the oversailing booms are causing no physical harm or 

interference with present plans. One of the rights of an owner of property is the right 

to allow others on terms acceptable to the owner to use the property; another right is 

the right to prevent others from using the property. The use by the defendant of the 

oversailing cranes deprives the plaintiffs of these rights. It deprives the plaintiffs of 

the right to bargain as they wish for the grant of rights over their property. It is not, in 

my view, accurate to say that no harm is being done to the plaintiffs by the 

trespassing cranes. 

(iii) Scot J accepted that, as a matter of fact, the oversailing booms did not interfere 

with any ordinary use of the plaintiffs' properties, but he did not consider that it 

was a ground to refuse the grant of an injunction. 

(iv) He rejected, on the facts, that the trespassing was “through inadvertence and not 

culpably”. 

In London & Manchester Assurance Co Ltd v O & H Construction Ltd [1989] 2 EGLR 185, 

Harman J considered a swinging crane over the Albion Wharf on the Thames. 

His Honour held at 186: 

It is, in my view, beyond any possible question on the authorities and the law that a 

party is not entitled to swing his crane over neighbouring land without the consent of 

the neighbouring owner. 
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In Bendal Pty Ltd v Mirvac Project Pty Ltd (1991) 23 NSWLR 464, Bryson J enjoined 

encroachment via weathervaning, holding as follows: 

Another encroachment related to the crane is referred to as weathervaning. When 

the crane is not under load it is allowed to act as a weathervane, and it moves with 

the wind with the jib at an elevation of 45 degrees at which it has a radius expressed 

horizontally of about 23 metres. The free movement of the crane would carry it from 

time to time, in an uncontrolled way, over the plaintiff's building. 

I do not take a very grave view of the encroachment constituted by allowing the crane 

to weathervane. Any encroachment has, I suppose, some discernible risk but the free 

movement of the crane has relatively small discernible risk, particularly when 

compared with the use of the crane to pass loads over the plaintiff's building. There is 

a good practical reason for allowing the crane to weathervane, as this minimises the 

stresses produced on the tower and the crane structure generally by wind.[4] 

 

Janney v Stellar Works Pty Ltd [2017] VSC 363 involved a successful application for an 

injunction to prevent encroachment into air space by crane swing. 

A builder was to erect a four story building, and for that purpose, needed to use a crane that 

would encroach into the airspace of the neighbors. It was not intended to use the crane for 

lifting in the neighbour's airspace; rather its jib would also encroach when in use and when at 

rest, the crane would need to swing freely with the wind. Not unsurprisingly, the neighbours 

(a family with young children) objected, clearly and in writing: they said they wished to 

relocate during these activities, and should not have to live with the fear of a crane collapse. 

The builder rejected the objection, and said it would not entertain relocating the neighbour's 

family, and went ahead with erecting the crane. 

 

In Sturges v Bridgman (1879) 11 Ch D 852, 865, Thesiger LJ, giving the judgment of the 

Court of Appeal, famously observed that whether something is a nuisance “is a question to 

be determined, not merely by an abstract consideration of the thing itself, but in reference to 

its circumstances”, and “what would be a nuisance in Belgrave Square would not necessarily 

be so in Bermondsey”. 

The below is extracted from Fen Tigers v Lawrence [2014] UKSC 13; (2014) AC 822, where 

Lord Neuberger observed that accordingly, “whether a particular activity causes a nuisance 
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often depends on an assessment of the locality in which the activity concerned is carried 

out.”: At [4]. 

“A significant part of Fen Tigers was dedicated to the issue of locality, and in particular, 

whether planning permission for a say the sport of motor-cross, in and of itself changes the 

character of the locality; or if one should “wish away” the impugned activity to determine the 

character of the locality.” 

 

 

[29.880] Nuisance where planning permission has been granted by Council for the 

offending conduct 

Last Reviewed: 1-10-2019 

The grant of planning permission for a particular use is potentially relevant to defending a 

nuisance claim in two ways: 

(i) the grant, or terms and conditions, of a planning permission may permit the very noise 

(or other disturbance) which is alleged by the claimant to constitute a nuisance. 

In such a case, the question is the extent, if any, to which the planning permission can 

be relied on as a defence to the nuisance claim; and 

(ii) the grant, or terms and conditions, of a planning permission may permit the defendant's 

property or another property in the locality to be used for a certain purpose, so that the 

question is how far that planning permission can be relied on by the defendant as 

changing the character of the locality. 

(slightly paraphrasing Lord Neuberger in Lawrence v Fen Tigers Ltd [2014] UKSC 13; [2014] 

AC 822 at [77]). 

In Gillingham Borough Council v Medway (Chatham) Dock Co Ltd [1993] QB 343, 359, 

Buckley J accepted that “planning permission is not a licence to commit a nuisance”, but 

continued that “a planning authority can, through its development plans and decisions, alter 

the character of a neighbourhood.” 

Even though the implementation of the planning permission in Gillingham resulted in noise, 

vibration, dust and fumes which caused serious disturbance local residents, Buckley J 

dismissed the claim for public nuisance, which some may view as a harsh outcome. 
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Hirose Electrical UK Ltd v Peak Ingredients Ltd [2011] Env LR 34 seems to be to like effect : 

see [62]. 

Carnwath LJ observed in Barr v Biffa Waste Services Ltd [2013] QB 455, at [46(ii)], that: 

The common law of nuisance has co-existed with statutory controls, albeit less 

sophisticated, since the 19th century There is no principle that the common law 

should 'march with' a statutory scheme covering similar subject matter Short of 

express or implied statutory authority to commit a nuisance…, there is no basis, in 

principle or authority, for using such a statutory scheme to cut down private law rights 

Lord Neuberger in Fen TigersLawrence v Fen Tigers Ltd [2014] UKSC 13; [2014] AC 822, 

approved of Lord Carnworth's observations above, and of the following statement from 

Wheeler v JJ Saunders Ltd [1996] Ch 19, where Peter Gibson LJ at [35] expressed similar 

sentiments, as follows: 

“[t]he court should be slow to acquiesce in the extinction of private rights without 

compensation as a result of administrative decisions which cannot be appealed and 

are difficult to challenge….” and where “a major development altering the character 

of a neighbourhood with wide consequential effects such as required a balancing of 

competing public and private interests before permission was granted”, he could “well 

see that in such a case the public interest must be allowed to prevail and that it would 

be inappropriate to grant an injunction (though whether that should preclude any 

award of damages in lieu is a question which may need further consideration).” 

 

Lord Neuberger concluded as follows at paras [94] ff of Fen Tigers: 

[94] Accordingly, I consider that the mere fact that the activity which is said to give 

rise to the nuisance has the benefit of a planning permission is normally of no 

assistance to the defendant in a claim brought by a neighbour who contends that the 

activity cause a nuisance to her land in the form of noise or other loss of amenity. 

[95] A planning authority has to consider the effect of a proposed development on 

occupiers of neighbouring land, but that is merely one of the factors which has to be 

taken into account The planning authority can be expected to balance various 

competing interests, which will often be multifarious in nature, as best it can in the 

overall public interest, bearing in mind relevant planning guidelines Some of those 

factors, such as many political and economic considerations which properly may play 
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a part in the thinking of the members of a planning authority, would play no part in the 

assessment of whether a particular activity constitutes a nuisance – unless the law of 

nuisance is to be changed fairly radically Quite apart from this, when granting 

planning permission for a change of use, a planning authority would be entitled to 

assume that a neighbour whose private rights might be infringed by that use could 

enforce those rights in a nuisance action; it could not be expected to take on itself the 

role of deciding a neighbour's common law rights 

[96] However, there will be occasions when the terms of a planning permission could 

be of some relevance in a nuisance case Thus, the fact that the planning authority 

takes the view that noisy activity is acceptable after 830 am, or if it is limited to a 

certain decibel level, in a particular locality, may be of real value, at least as a starting 

point as Lord Carnwath says in para 218 below, in a case where the claimant is 

contending that the activity gives rise to a nuisance if it starts before 930 am, or is at 

or below the permitted decibel level While the decision whether the activity causes a 

nuisance to the claimant is not for the planning authority but for the court, the 

existence and terms of the permission are not irrelevant as a matter of law, but in 

many cases they will be of little, or even no, evidential value, and in other cases 

rather more. 

[97] The evidence before the planning authority when it was deciding to grant 

planning permission may also be before the court when deciding a nuisance claim 

This evidence will often consist of letters or other submissions from neighbours 

(sometimes including the claimant), expert assessments, and advice from planning 

officers The weight to be given to this sort of evidence obviously depends very much 

on the facts of the particular case, but, in a nuisance case with live witnesses, it will 

be likely to be of significantly less value if the people who produced the documents 

are not available to be cross-examined. 

[98] It should be added that I am very dubious about the notion that it would always 

be safe to assume that the reasons given by planning officers for recommending that 

planning permission be granted were the actual reasons which the planning authority 

had in mind when granting planning permission …………………. Whether it would be 

right to make the assumption in a particular case would depend on the evidence, 

including the contemporary documentation and possibly expert evidence, as well as 

on the arguments. 
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[99] It is right to add that I should not be taken as necessarily suggesting that the 

actual decision that there was no liability in nuisance in Gillingham [1993] QB 343 

was wrong, although much of Buckley J's reasoning, despite the fact that it was 

approved in the dissenting judgment of Lord Cooke of Thorndon in Hunter [1997] AC 

655, 722, cannot stand As Lord Carnwath points out in para 203 below, the 

alternative basis for the decision in Gillingham, which was based on discretion, was 

probably right. 

 

Lord Sumpton in Fen Tigers, at [156] ff, agreed with Lord Neuberger that the existence of 

planning permission for a given use is of very limited relevance to the question whether that 

use constitutes a private nuisance; and may at best provide some evidence of the 

reasonableness of the particular use of land in question. 

He opined that planning powers do not exist to enforce or override private rights in respect of 

land use, whether arising from restrictive covenants, contracts, or the law of tort. Whether a 

landowner has a right of action in nuisance in respect of some use of by a neighbour, “has to 

be decided by the courts regardless of any public interest engaged.” See [156]. 

His Lordship then grappled with the age-old problem: how does one provide coherence in 

the law, and balance the rights of the individual (e.g. to not suffer a nuisance) with the public 

interest (e.g. to enjoy motorcross)? The “…obvious solution to this problem is to allow the 

activity to continue but to compensate the claimant financially for the loss of amenity and the 

diminished value of his property. In a case where planning permission has actually been 

granted for the use in question, there are particularly strong reasons for adopting this 

solution.” See [157]. 

His Lordship then considered the Shelfer rules (see [29.510] and [20.120]-[20.130]), and in 

the context of the debate as to how to balance private rights with the public interests, 

concluded as follows at [161]: 

In my view, the decision in Shelfer is out of date, and it is unfortunate that it has been 

followed so recently and so slavishly It was devised for a time in which England was 

much less crowded, when comparatively few people owned property, when 

conservation was only beginning to be a public issue, and when there was no 

general system of statutory development control The whole jurisprudence in this area 

will need one day to be reviewed in this court There is much to be said for the view 

that damages are ordinarily an adequate remedy for nuisance and that an injunction 
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should not usually be granted in a case where it is likely that conflicting interests are 

engaged other than the parties' interests In particular, it may well be that an 

injunction should as a matter of principle not be granted in a case where a use of 

land to which objection is taken requires and has received planning permission 

However, at this stage, in the absence of argument on these points, I can do no more 

than identify them as calling for consideration in a case in which they arise. 

 

Lord Mance, on this issue at [167], opined that that the grant of planning permission does 

not lead to any presumption that there should be no injunction. 

Lord Carnwath addressed the issue of planning permission in detail. 

In Lawrence v Fen Tigers Ltd [2014] UKSC 13; [2014] AC 822, Lawrence owned a 

bungalow, Fenland, which was situated 860's away from Fen Tigers motor racing facility. 

Fenland stood on about 035 hectares of garden and was surrounded by agricultural land. 

Fen Tigers held different types of vehicles were raced, e.g. speedway racing, and stock car 

racing. The facility either had planning permission from the local council at the relevant times 

or was granted it retrospectively for its various activities. 

Lawrence complained to the council about noise. 

The locality was generally rural, but included some houses and a small village, West End, 

and a US Air Force base at RAF Mildenhall. 

In December 2007, the complaints to the council provoked council to service noise 

abatement notices, which compelled works to be done to mitigate the noise (“the attenuation 

works”). 

Attenuation works were carried out in 2009, but this did not quell the complaint about noise, 

and Lawrence instituted proceedings for nuisance. 

In April 2010, Fenland suffered a serious fire, which caused extensive damage and rendered 

it uninhabitable. Since then, no-one has lived there, and as at the date of the final appeal to 

the Supreme Court, it remained to be rebuilt. 

Judicial minds differed from the trial judge, to the intermediate court of appeal to the 

Supreme Court, as to whether the noise general by the stadium during race events, 

constituted a nuisance. 
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The Court of Appeal's judgment is reported at [2012] 1 WLR 2127. It held that the actual use 

of the Stadium and the Track over a number of years, with planning permission, could be 

taken into account when the assessing the character of the locality for the purpose of 

determining whether an activity is a nuisance: paras [74] and [76]. 

The appeal to the Supreme Court bristled with points of principle, e.g. whether a right to 

generate a nuisance, can be acquired by prescription. But that is not the focus of what I wish 

to consider here, which is rather, the impact of planning permission on whether an activity is 

to be considered a nuisance. 

Lord Clarke at [169] agreed with Lords Neuberger, Sumption and Carnwath that the 

existence of planning permission for the activity complained of may well be of relevance to 

the remedy to be granted where there is a nuisance. 

 

 

ACCESS TO NEIGHBOURING LANDS ACT APPLICATIONS: INTERSECTION WITH 

PLANNING LAW 

 

(There is no paragraph number for this, as its not from my Injunctions loose leaf service; 

rather it’s from my personal notes).  

 

The tactical call that needs to be made is whether one goes to the Supreme Court (or 

perhaps the NSW Land and Environment Court), or rather to the NSW Local Court pursuant 

to the Access to Neighbouring Land Act 2000.  

 

In my experience, an application under the Access to Neighbouring Land Act (“ANLA”) in the 

Local Court can-potentially-take longer than a Sec 88 K Conveyancing Act application in the 

Supreme Court. In the SC, Equity Division, there is an expedition list where an application 

can be made for expedition.  

 

The Local Court has no such set up.  

 

Hence, in my respectful view, proceedings ought only be instituted in a Local Court if one 

has at least 6-9 months lead time (unless one can forum shop a  Local Court registry whose 

civil lists are very short). 
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Two types of orders are available under the Access to Neighbouring Lands Act 2000 (NSW).  

‘Neighbouring Land Access Orders’ allow for general trespass on the land. ‘Utility Service 

Orders’ are used in order to access a neighbouring block in order to repair services such as 

sewerage lines. Compensation may be given under this Act for “loss, damage or injury, 

including damage to personal property, financial loss and personal injury arising from the 

access”: s 26(1). This compensation may not be for loss of privacy or inconvenience, 

however (s 26(2)).  

 

7 Persons who may apply for a neighbouring land access order  

(1) A person who, for the purpose of carrying out work on land owned by the 

person, requires access to adjoining or adjacent land may apply to the Local 

Court for a neighbouring land access order. ........................................... 

(4) A person may apply for a neighbouring land access order even if access to 

the land concerned, for the purposes for which access is required, may be 

obtained by way of an easement imposed by an order under section 88K of the 

Conveyancing Act 1919. 

 

18 General effect of neighbouring land access order  

 

(1) A neighbouring land access order authorises, for the purpose of carrying out work 

on land, a person to have access to adjoining or adjacent land in accordance with 

the order.  

8 Persons who may apply for a utility service access order  

(1) A person who, either solely or jointly, is entitled to the use of a utility service 

or a proposed utility service but who is not the owner of the whole or part of 

the land on which it is located or proposed to be located and who requires 

access to that land for the purpose of carrying out work on or in connection 

with the utility service may apply to the Local Court for a utility service access 

order.  

 

(2) A person may apply for a utility service access order even if:  
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(a) there is an easement or other right of access to the land concerned to 

carry out the work,  

 

or  

 

(b) access to the land concerned, for the purposes for which access is 

required, may be obtained by way of an easement imposed by an order under 

section 88K of the Conveyancing Act 1919.  

 

21 Restoration of land and indemnity for damage  

The applicant must:  

(a) restore the land concerned to the same condition it was in before the access, so far as is 

reasonably practicable, on or before the date specified in the order for that purpose, and  

(b) indemnify the owner of the land to which access is granted against damage to the land or 

personal property arising from the access.  

 

 

Intersection of the ATNLA and development applications  

 

Sometimes objections to development applications are made on the basis that the applicant 

would not be able to obtain access to the part of their land e.g. a boundary, where work was 

required initially or for later maintenance. In that event, Councils may reject the application, 

and the matter would then, if appealed, be heard in the NSW Land & Environment Court.  

 

Planning Principle were  established in Galea v Marrickville Council [2005] NSWLEC 

113; (2005) 141 LGERA 21 , relating to building on a side boundary, as follows: 

 

“[17] To test whether building on the boundary is appropriate, the following questions should 

be asked: 

http://www.austlii.edu.au/au/cases/nsw/NSWLEC/2005/113.html
http://www.austlii.edu.au/au/cases/nsw/NSWLEC/2005/113.html
http://classic.austlii.edu.au/cgi-bin/LawCite?cit=%282005%29%20141%20LGERA%2021?stem=0&synonyms=0&query=nsw%20consol_act%20atnla2000242%20s7
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• Is the street characterised by terrace housing? 

Building to the boundary is likely to be appropriate in streets where the existing form of 

development is terrace houses or villa homes, i.e. where building to the boundary follows the 

existing pattern of development. 

• What is the height and length of the wall on the boundary? 

Short lengths of single storey walls (such as garages) are usually acceptable on the 

boundary. 

• Has the applicant control over the adjoining site(s) or the agreement of their owners? 

Where the applicant has control over the development of the adjoining sites or their owners 

agree to a wall on the common boundary, such walls are likely to be appropriate. 

• What are the impacts on the amenity and/or development potential of adjoining sites? 

Building to the boundary may be appropriate, even where the above tests are not answered 

favourably, provided it can be shown that a wall on the boundary does not diminish the 

amenity or the development potential of the adjoining site. 

• Are there arrangements in place for the maintenance of the wall or gutters? 

The question of maintenance should be considered at the time of the development 

application to avoid disputes later.” 

 

 

As observed by Senior Commissioner Moore (as his Honour was then) in Alphatex Australia 

v The Hills Shire Council (No 2) [2009] NSWLEC1126 at [58]-[59], a Planning Principle need 

not be slavishly followed. 

 

“58 Third, planning principles are not binding. They are not the stone-inscribed 

commandments that Moses is described, in Exodus Chapter 20, as bringing down from 

Mount Sinai. 

 

59 Planning principles published and adopted by the Court are intended to provide guidance 

to those who bring similar cases to the Court for determination and are also intended to 

provide assistance and guidance for local consent authorities. They do not and cannot have 
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the same force as some form of statutory prescription. They certainly cannot automatically 

displace or override the provisions of a local environmental plan or a development control 

plan that deals with the topic of a particular planning principle in a fashion differing from that 

enunciated by the planning principle itself.” 

“[34] I am satisfied that access for construction and maintenance of the proposed works can 

be achieved, even without access being consented by the adjoining property owner, by 

application pursuant to s 7 of the Access Act. 

 

[35] On this basis, I am satisfied that consent for access is not a jurisdictional issue to 

concern the Court in the granting of the DA under appeal, therefore s 4.2 of the EPA Act and 

cl 49 of the EPA Reg are satisfied.” 

 

 

 

 

Date: 21 January 2021 
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