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The Administrative Review Tribunal as a 
Response to the Robodebt Scandal
Tom Brennan SC*

Social security decisions have immense impact. A huge number of social 
decisions are made and they can have immense impact on people, but these 
decisions are not easy or simple. Social security legislation is extremely 
complex and the individual circumstances of people who need social 
security can also be very complex. Despite these factors, the review of social 
security decisions has received little attention. This article traces the origins 
of that review, how it was formalised into the Social Security Appeals Tribunal 
and then the Administrative Appeals Tribunal (AAT). The article argues that 
AAT review of social security did not meet the guiding principles of informal 
and quick review. It also questions whether those goals will be met by the 
Administrative Review Tribunal Bill 2023 (Cth).

I. INTRODUCTION

Two significant contributions of the Whitlam government to the Australian system of merits review came 
to feature prominently in the recent Robodebt Royal Commission. The first was the system of first tier 
social security review instigated by Bill Hayden MP as Minister for Social Security. The second was the 
operation of the general merits review Tribunal, the Administrative Appeals Tribunal (AAT) which was 
established by legislation introduced by Kep Enderby MP and passed by the Parliament in 1975.

The present proposals for replacement of the AAT with the Administrative Review Tribunal (ART) 
are hoped to address some of the significant accountability issues identified by the Robodebt Royal 
Commission.

In this article, by close attention to the history of both the first tier and second tier review systems in 
Australia, I argue that:

	(1)	 the failings in the administrative review system identified by the Robodebt Royal Commission would 
very likely have not occurred had the amalgamation of the Social Security Appeals Tribunal (SSAT) 
and AAT not occurred on 1 July 2015 being the precise moment at which the implementation of the 
Robodebt scheme commenced;

	(2)	 the present proposals for an ART  risk losing significant advantages of the first tier system as it 
operated at least up until that amalgamation in 2015 with the operation of first tier review by the 
AAT since 2015 being inadequate;

	(3)	 while proposals to enhance the quality and transparency of decision-making through improved 
mechanisms for publication of ART  decisions and through the proposed Guidance and Appeals 
Panel within the ART are welcome there is little prospect of those proposals making a significant 
difference;

	(4)	 there is an important and unavoidable conflict in administrative values which has underpinned the 
success of the first tier of social security review and the operation of the general merits review 
Tribunal, including the second tier of social security review. While the Administrative Review 
Tribunal Bill 2023 (Cth) would operate to leave those conflicting values to be mediated and resolved 
by the President and senior leadership of the ART, consideration should be given to a legislative 
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amendment giving primacy to informality and speed as objectives of the first tier of social security 
review;

	(5)	 a glaring omission from the government’s response in the administrative law system to the Robodebt 
Royal Commission is the change which would most directly address the misconduct which was the 
root cause of Robodebt – and that is the narrowing of exemption of Cabinet documents under s 34 
of the Freedom of Information Act 1982 (Cth) so that a document which contained or disclosed a 
proposal for systemic illegality would not be exempt.

II. THE SOCIAL SECURITY APPEALS TRIBUNAL AS FIRST TIER REVIEW

The then Prime Minister, Mr McMahon, tabled the Kerr Committee report on 14 October 1971.1 
Chapter 14 of that report recommended the establishment of a general ART.2 Notably, the committee 
did not recommend that the general tribunal should be the only Commonwealth merits review tribunal. 
Rather, it recommended the establishment of the Administrative Review Council (ARC) as the body to 
consider and make recommendations on the scope of the decisions, review of which would be conferred 
on the general tribunal.3

Four years later, the SSATs were first established by the then Minister for Social Security, Bill Hayden 
MP by ministerial instruction. They commenced operation in each State and Territory on 10 February 
1975.4

Legislation to establish the general tribunal, to be called the AAT was introduced to the House of 
Representatives by the then Attorney-General, Kep Enderby MP, three weeks later on 6 March 1975. 
The legislation passed in August 1975 and the AAT commenced operation on 1 July 1976.

From 1975 to 1988 the SSAT’s operated without statutory authority, and with the function of providing 
recommendations to decision makers under the Social Security Act 1947 (Cth).

In that time they established procedures by which5 hearings were conducted without formality and by 
way of a discussion between the Tribunal and the applicant or the applicant’s representative; and the 
Department while a party to the proceedings did not appear at hearings.

The informality of the SSATs was always a cause of concern to the ARC.

In 1981 in its report number 8 the Council recommended that administrative review jurisdiction from all 
decisions of the Minister and Director-General under the Social Services Act 1947 (Cth) be conferred 
on the AAT.6

The Council was critical of the lack of uniformity of approach and procedures as between the different 
SSATs in different States and Territories.7 The Council concluded that those differences were not to 
be remedied by addressing defects with the current structure but rather were to be addressed by the 
conferral of jurisdiction on the AAT.8

an FOI matter concerning access to the Robodebt Cabinet submissions (upon which the Full Court remains reserved) and he is 
briefed to advise and appear for certain individuals who may claim damages for personal injury done to them by reason of the 
implementation of the Robodebt scheme.
1 Commonwealth, Parliamentary Debates, House of Representatives, 14 October 1971, 2354.
2 Justice JR Kerr et al, Commonwealth Administrative Review Committee Report, Parl Paper No 144 (1971) [291] (Kerr Committee 
Report).
3 Kerr Committee Report, n 2, [308]–[311]. In Ch 16 the Committee included recommendations on the constitution and procedures 
for tribunals generally.
4 A full discussion of the first 20 years of their operation was provided by Julian Gardner who was then the national convenor of 
the statutorily created National SSAT in Julian Gardner, “The Social Security Appeals Tribunal: 20 Years of Evolution” (1995) 
20(5) Alternative Law Journal 242.
5 Gardner, n 4, 245.
6 Administrative Review Council, Social Security Appeals (Report No 8, AGPS, 1981) recommendation 1 (ARC Report 8). This 
legislation was since replaced by the Social Security Act 1991 (Cth).
7 ARC Report 8, n 6, 17, 2.028–2.030.
8 ARC Report 8, n 6, 18, 2.035.



The Administrative Review Tribunal as a Response to the Robodebt Scandal

(2024) 31 AJ Admin L 17� 19

That conclusion was based primarily upon the interest of claimants at stake in any social security appeal:
The Act confers an entitlement to payment where a person qualifies for payment …. This implies that 
the decision whether to pay should not rest ultimately in the hands of the administration, but should be 
protected as are other entitlements under Commonwealth legislation.9

The Council went on to consider whether any review tribunal ought be based upon the SSATs or ought 
be the AAT. The Council recorded an argument based upon the accessibility of the SSAT’s as follows:

Some persons and organisations in responding to the Council’s consultative papers suggested the creation 
of a specialist Social Security Tribunal and submitted that the AAT would not be sufficiently accessible 
either physically or psychologically to aggrieved persons; physically, because it has only sat in the capital 
cities and psychologically, because it was submitted to be legalistic and remote in its procedures and 
atmosphere in some proceedings.10

Those concerns were dismissed by the Council in the following terms:
It is accepted by the Council and the President of the Tribunal that a social security jurisdiction will 
involve more informal settings and different procedures. There is no reason why the AAT should be any 
less accessible either physically or psychologically to aggrieved persons than a Social Security Tribunal.11

The ARC’s recommendations concerning the SSATs were not acted on, but adverse decisions made 
following a review by the SSAT were made reviewable by the AAT. Thus, from 1981 we have had a 
system of two tiers of merits review of social security decision-making.

Shortly after the election of the Hawke government, in November 1983, the then Attorney-General 
Gareth Evans QC asked the ARC to consider again the question of social security appeals.12

In its response the ARC recommended the retention of the SSATs, to be established as a national first tier 
external review tribunal to hear and determine social security appeals on the merits.13

On the question of representation of the Department the ARC recommended that the Director-General 
of Social Security should be entitled to be represented before the SSAT with the leave of the Tribunal 
but not otherwise.14

The Council explained its recommendations in the following terms:
A statutory basis would underline the Tribunal’s independence from the DSS, provide it with greater 
legitimacy and permanence, and enhance its status and authority. On the other hand, there is a risk that 
providing the Tribunal with a statutory foundation would introduce an undesirably formal element in its 
operations.15

The Council does not consider that its proposals that the Tribunal should be set up by legislation and have 
a determinative power incompatible with the essential need for informality and expedition at the first tier 
of review.16

In order to encourage the preservation of the informal character of SSAT hearings, the Council is of the 
opinion that a provision should be included in the Social Security Act which states the objective sought to 
be achieved at the first level of review and which emphasises the essential need for informality and speedy 
proceedings. Such a provision would assist Tribunal members in understanding the nature of their role 
and functions. Moreover, it would go some way towards indicating the standard of procedural fairness 
expected from the SSAT and thereby reduce the possibility of judicial intervention on the grounds that 
SSAT hearings were a denial of the principles of common law natural justice.17

9 ARC Report 8, n 6, 20, 3.002.
10 ARC Report 8, n 6, 25, 4.003.
11 ARC Report 8, n 6, 25, 4.004.
12 Administrative Review Council, The Structure and Form of Social Security Appeals (Report No 21 AGPS, 1984) iv (ARC Report 21).
13 ARC Report 21, n 12, recommendation 1.
14 ARC Report 21, n 12, recommendation 7.
15 ARC Report 21, n 12, [117].
16 ARC Report 21, n 12, [118].
17 ARC Report 21, n 12, [119].
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The ARC’s proposals were not met with uniform acclaim. Julian Disney then coordinator of the Welfare 
Rights Centre, Sydney and President of the NSW Council of Social Services in a paper presented to 
the 23rd Australian Legal Convention18 spoke of the effectiveness, efficiency and accessibility of SSAT 
review and argued against the conferral of determinative powers. By way of background Mr Disney 
detailed the range of broad discretionary powers conferred on the Director-General by the Social Security 
Act and the opaque drafting of that Act. In that context he pointed to the risks of conferring determinative 
powers on the SSAT:

One of the principal disadvantages of SSAT’s becoming substantially more formal and adversarial is the 
quality of justice (and of ancillary assistance) which they provide might well diminish. Procedures which 
may be suitable for extracting the truth from hardened criminals or unravelling a complex commercial 
dispute are less appropriate when dealing with social security problems. Confrontation, formality and 
technicality often obscure the truth rather than reveal it.

The most important disadvantage of such a move is that, in practice, it would substantially reduce the 
accessibility of SSAT’s. Even if one assumes that the quality of justice administered by SSAT’s would 
improve, that would be little consolation to the large number of claimants who, in effect, would be deprived 
of access to any form of independent or semi-independent appeal. … If they become determinative, it is 
almost inevitable that the pressures from within DSS and the Tribunals themselves will produce a more 
formal and adversarial process. Indeed, such a change may be forced upon the Tribunals by higher Courts 
applying to them the so-called principles of natural justice. It is highly likely that either DSS would seek 
to be represented at all or most hearings or departmental members of the Tribunal would attend more than 
they do at present to see themselves as protectors of the Department’s interest.

On 9 November 1985 Brian Howe MP, then Minister for Social Security, announced the Hawke 
government’s in principle agreement to the conferral of determinative powers on the SSAT but also 
announced that the government would not be proceeding with that recommendation at that time, but 
would first make significant changes to the administrative arrangements for both authorised review 
officer reviews within the Department and for the operations of the SSAT with a view to addressing 
major backlogs which had afflicted the SSATs since they were first created.19

In the May economic statement of 1988, the Hawke government announced the establishment of a single 
national SSAT by legislation which would have the power to determine applications for review from the 
exercise of powers and discretions under the Social Security Act. On 29 September 1988, Brian Howe 
MP introduced the Social Security (Review of Decisions) Bill 1988 (Cth). The Minister said:20

The primary objective of any system of review of administrative decisions should be to provide for the 
resolution of grievances by correct and authoritative decisions which command general confidence. To 
achieve this object the Social Security Appeals Tribunal must retain its flexible structure and the informal 
procedures it has developed in the past 12 years. Otherwise, there is a danger that this Tribunal will 
duplicate the style of hearing now conducted by the Administrative Appeals Tribunal. This is not a 
desirable aim for the first tier of external review.

This Bill is designed to ensure that the Social Security Appeals Tribunal retains its accessibility and 
informality while exercising its more extensive powers. The legislation will state the objective of review 
as being to provide a mechanism for review of decisions under the Social Security Act that is fair, just, 
economical, informal and quick. The Tribunal is specifically directed to have regard to this objective in 
making hearings as informal as possible.

Tribunal hearings will retain their existing features: usually they take the form of a discussion between the 
Tribunal panel and the appellant.

Importantly, the Social Security (Review of Decisions) Act 1988 (Cth) inserted into the Social Security 
Act the following provisions:

18. The Secretary and the National Convenor of the Social Security Appeals Tribunal may agree on 
administrative arrangements to further the objectives of Part XIX.

18 Julian Disney, “Welfare Rights: A Contradiction in Terms?” (1985) 59 ALJ 529.
19 “New Structure for SSATs” (1985) 1(28) Social Security Reporter 355 (available on Austlii: [1985] Soc Sec Rpr 100).
20 Commonwealth, Parliamentary Debates, House of Representatives, 29 September 1988, 1228.
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Part XIX was entitled “Review of Decisions” and included the following:
176. The Social Security Appeals Tribunal shall, in carrying out its functions under this Act, pursue the 
objective of providing a mechanism of review that is fair, just, economical, informal and quick.

Section 188 operated so that the Department could make written submissions to the SSAT but could not 
make oral submissions. Section 190 authorised, but did not require, the SSAT to take evidence on oath 
or affirmation.

Section 193 provided:
193(1) The Social Security Appeals Tribunal, in reviewing a decision:

	 (a)	 is not bound by technicalities, legal forms of rules of evidence;
	 (b)	 shall act as speedily as a proper consideration of the review allows; and
	 (c)	 shall, in determining what a proper consideration of the review requires, have regard to the objective 

laid down by s.176.

Section 194(1) provided that hearings of the SSAT would be in private.

The legislation thereby imposed a set of requirements directed to addressing what Professor Groves 
has termed “the equality of arms” in first tier review: they were measures directed to the inequality of 
unrepresented social security claimants seeking to challenge a decision of government.21 In summary the 
legislation required: that hearings would be in private, the Department could not be represented at them, 
that the Tribunal was to conduct any review as speedily as a proper consideration of the issues allowed 
and that in determining what a proper consideration required the Tribunal must have regard to the object 
of providing a mechanism of review that was fair, just, economical, informal and quick.

Section 236 provided that the National Convenor was to provide an annual report on the operations of 
the SSAT.

Provision was made for applications for second tier review (on the application of the Department or the 
applicant to the SSAT) by the AAT.

Those provisions had been drafted through the comprehensive review of Social Security legislation 
initiated in 1988 by Brian Howe. That review was conducted through the Legislation Working Party of 
the Social Security Advisory Council chaired by Professor Terry Carney, then of Monash University. 
Through that review the Social Security Act was rewritten to address the broad discretionary powers and 
opaque drafting of which Julian Disney had spoken. The rigour and difficulty of the drafting process, and 
the underlying policy debates, together with the centrality of Professor Carney’s role were referred to by 
Brian Howe MP in his second reading speech for the Social Security Bill 1990 (Cth).22

Julian Gardner’s account of the operations of the SSAT in 1995 indicates that the 1988 and 1991 
legislation was successful in achieving significant efficiencies, providing for determinative merits review 
and maintaining the accessibility advantages of the preceding recommendatory SSAT’s. By the time of 
his paper the average time from registration of an application to written decision had been 8.7 weeks 
for the previous two years and the Tribunal was sitting in some 75 locations outside of capital cities.23

The ARC however was not to be deterred.

III. THE BETTER DECISIONS REPORT

In December 1993 Duncan Kerr MP, Minister for Justice, referred to the Council an inquiry into the 
federal tribunal system, and on 14 September 1995 the Council provided its report: “Better Decisions: 
Review of Commonwealth Merits Review Tribunals.”24

21 Matthew Groves, “Equality of Arms in Administrative Review” (2023) 46 MULR 726.
22 Commonwealth, Parliamentary Debates, House of Representatives, 6 December 1990, 4644.
23 Gardner, n 4, 246.
24 Administrative Review Council, Better Decisions: Review of Commonwealth Merits Review Tribunals (Report No 39, AGPS, 
1995) (ARC Report 39).
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The Council noted the broad in principle support for the less formal more investigative approaches being 
taken by specialist Tribunals including the SSAT.25 It further noted that review by the SSAT tended to be 
relatively timely while review by the other Tribunals and particularly the AAT was less timely.26

The Council observed the difference in the articulation of statutory objectives between the specialist 
Tribunals of the SSAT and the two migration tribunals, the Immigration Review Tribunal (IRT) and 
Refugee Review Tribunal (RRT) on the one hand and the AAT on the other. Each of the SSAT, the 
IRT and the RRT had the statutory objective first articulated in the Social Security Act of “providing 
a mechanism of review that is fair, just, economical, informal and quick” while the AAT was required 
to conduct proceedings with “as little formality and technicality, and as much expedition, as the 
requirements of the [AAT] Act and of every other relevant enactment, and a proper consideration of the 
matters before the Tribunal, permit”. As the Council observed, that formulation indicated that for the 
AAT speed, informality and economy of decision-making should generally be subordinate to a proper 
consideration of the merits of cases under review.27

The Council concluded that it was desirable that all Commonwealth merits review Tribunals have the 
same statutory objective and that that be the objective as then prescribed in the Social Security Act for 
the SSAT.28 In so concluding, the Council abandoned its recommended approach in Report 21 whereby 
the statement of objectives for first tier review prioritised informality and speed over other objectives of 
the administrative review system.

The ARC’s proposals in the Better Decisions report did not receive universal acclaim. Public concern 
focused on the stifling of diversity and the loss of decisional flexibility of the specialist Tribunals 
including the SSAT and various detailed proposals which were seen as weakening the independence 
from government of external review.29

In February 2001, Bills which would have given effect to the ARC’s recommendations were defeated 
in the Senate and in a media release of 6 February 2003 the then Attorney-General Darryl Williams MP 
announced that he would not seek to reintroduce the legislation.

In 2012 Stephen Skehill (who had been Secretary of the Attorney General’s Department at the time 
of the ARC Better Decisions Report 39) conducted a strategic review of Federal Courts and Tribunals 
against what were called “expenditure principles.” He recommended endorsement of the proposals in 
that Report 39.

The then Attorney-General, Nicola Roxon MP, rejected the recommendation that the ART be established 
as recommended in the Better Decisions Report. The Attorney-General supported a recommendation 
to establish a forum encompassing the five Commonwealth merits review tribunals, with the aim of 
encouraging the Tribunals to identify initiatives that could result in increased efficiencies across the 
group.30

In the May 2014 budget the Abbott government announced that Australia’s external merits review 
Tribunals would be amalgamated to form a single AAT. The ARC was also defunded.

The amalgamation of tribunals was budgeted to save some $20.2 million over four years principally 
through efficiencies in corporate services and property expenses.31

25 ARC Report 39, n 24, [2.21].
26 ARC Report 39, n 24, [2.29].
27 ARC Report 39, n 24, [2.36] and [2.37].
28 ARC Report 39, n 24, [2.41].
29 The history is discussed by Robin Creyke in her article “Better Decisions in Federal Tribunals in Australia” [2004] 84 Australian 
Law Reform Commission Reform Journal 10 (available on Austlii).
30 Nicola Roxon, “Review of Attorney-General Portfolio Agencies Released” (Media Release, 8 June 2012).
31 George Brandis, “Streamlined Arrangements for External Merits Review” (Media Release, 13 May 2014).
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The Tribunal’s Amalgamation Bill 2014 (Cth) was introduced to the Senate on 3 December 2014. In 
the Second Reading Speech,32 the Attorney-General, Senator George Brandis QC referred to the ARC’s 
Better Decisions report and to Mr Skehill’s strategic review and stated:

At the heart of a strong merits review system is an independent generalist Tribunal boasting a range of 
specialist expertise … This amalgamation draws on the best aspects of each of the current Tribunals and 
incorporates them in the AAT. The Bill also preserves the distinctive aspects of each of the Tribunals that 
are important in their specific jurisdictions. … The Tribunal’s Amalgamation Bill represents a sensible 
return to a more coherent merits review framework, while retaining the most successful aspects of each 
of the individual Tribunals.

In his Third Reading Speech the Attorney-General recorded that the Tribunals Amalgamation Bill was 
proceeding on a bipartisan basis and had been substantially shaped by consultation between the Attorney 
and the then President of the Tribunal, the Hon Duncan Kerr.

The Amalgamation Bill included a new objective for the AAT based upon the wording of s 176 of the 
Social Security Act.33

Importantly however, while the SSAT had been obliged to have regard to that objective in determining 
what a proper consideration of an application for review required, no such duty was imposed on the 
AAT.34

In contrast the provision governing the conduct of proceedings before the Tribunal, including in the 
Social Security Division remained that which had been enacted in the Administrative Appeals Tribunal 
Act 1975 (Cth) (AAT Act):

33(1) In a proceeding before the Tribunal:

	 (a)	 the procedure of the Tribunal is, subject to this Act and the regulations and to any other enactment, 
within the discretion of the Tribunal;

	 (b)	 the proceedings shall be conducted with as little formality and technicality, and with as much 
expedition, as the requirements of this Act and of every other relevant enactment and a proper 
consideration of the matters before the Tribunal permit; and

	 (c)	 the Tribunal is not bound by the rules of evidence but may inform itself of any matter in such manner 
as it thinks appropriate.

The requirement that the Tribunal act as speedily as a proper consideration of the application permitted 
was dispensed with.

Concurrent amendments to the Social Security (Administration) Act 1991 (Cth) maintained two tiers of 
external merits review of social security decisions and required that the first tier review continued to be 
conducted in private.35

The result was that there were five material changes to the provisions which had worked so well in 
creating an accessible and informal form of first tier review through the SSAT:

First, the auspice for first tier reviews was now to be the general AAT and not the SSAT;

Secondly, removal of the norm that first tier reviews be informal and quick in priority to other administrative 
justice objectives;

Thirdly, members were now to be appointed by the Attorney and not by the Minister for Social Security;

Fourthly, there was no longer a mandated process of consultation between the National Convenor of the 
Tribunal and the Secretary for settling administrative arrangements for conduct of first tier reviews; and

Fifthly, the National Convenor’s obligation to provide an annual report on the SSAT’s operations was 
subsumed within the much narrower reporting obligation of the President of the AAT: to report on the 
administrative affairs of the AAT.

32 Incorporated in Hansard on the motion of Senator Fifield, the Manager of Government Business in the Senate and Assistant 
Minister for Social Services; Commonwealth, Parliamentary Debates, Senate, 3 December 2014, 10070.
33 Administrative Appeals Tribunal Act 1975 (Cth) s 2A.
34 Compare Administrative Appeals Tribunal Act 1975 (Cth) s 33(1AB).
35 Social Security (Administration) Act 1991 (Cth) Pt IVA.
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The Tribunals Amalgamation Act 2015 (Cth) commenced in force on 1 July 2015 and with it the 
SSAT ceased to exist. As will be seen, that was significant to the implementation of Robodebt which 
commenced with the May 2015 budget.36

IV. PERFORMANCE OF TIER 1 AAT REVIEW

Before turning to the question of Robodebt it is useful to consider the performance of first tier AAT 
review which replaced review by the SSATs.

The first casualty of the change has been timeliness. The SSAT had maintained the impressive performance 
of rapid resolution of cases that Julian Gardiner had reported in 1995. In 2014/2015 the average time 
from registration of an application for a Centrelink review to finalisation by the SSAT was 7.8 weeks.37 
In the most recently available report of the AAT in 2022/2023 the same metric for first tier review by the 
AAT was 11 weeks.38 Timeliness of review is essential in many social security appeals – because they 
regularly concern the income of people with minimal alternative financial resources. Each week of delay 
can be a source of extreme hardship and will in most cases be a source, at least, of severe uncertainty. 
That had been reflected in the statutory requirement that the SSAT act speedily in the conduct of reviews 
– the requirement that was omitted by the Tribunals Amalgamation Act 2014 (Cth). With the removal of 
that requirement the AAT has allowed processing times for those appeals to blow out by 41%.

There is also clear evidence of the introduction, by the AAT, of unnecessary formality in tier one 
proceedings.

The Tribunal’s current guide for Centrelink hearings states that: “You must tell us before the hearing if 
you want the following people to attend: a representative such as a lawyer or other professional person, a 
support person such as a friend or family member or any witnesses you want to give evidence.”

Although those affected by that edict are unlikely to be aware of it, the imposition of a requirement 
that notice be given of any of those three categories of person could only be authorised by the powers 
conferred by s 33(1): there being no requirement for such notice to be found in any legislation. Yet it is 
difficult to see how the imposition of that prior notice requirement could be said to be required by the 
“proper consideration of the matters before the Tribunal”, but unless that were the case, the imposition of 
the requirement would seem to be inconsistent with the command in s 33(1)(b) of the AAT Act to avoid 
all unnecessary technicality and formality. If the AAT were required for tier 1 hearings (as the SSAT had 
been required) to have regard to the object of providing quick and informal hearings in deciding what 
was required for the “proper consideration of the matters before the Tribunal”, it is doubtful that such a 
requirement could lawfully be imposed.

Likewise, the Tribunal’s guide to Centrelink hearings indicates that “you will be asked to take an 
oath or make an affirmation that you will tell the truth at the hearing”. It may readily be accepted that 
when an applicant in a Centrelink review seeks to give evidence on a contentious question of fact the 
proper consideration of the matters before the Tribunal may require that that evidence be given on oath. 
However, the a priori articulation of a requirement that applicants will be asked to take an oath or make 
an affirmation can only be characterised as the imposition of a requirement of formality and technicality 
not required by law and not required by the proper consideration of the matters before the Tribunal. Of 
course the administration of the oath or affirmation might be done quickly and without much fuss so 
the additional formality might not matter too much. However, where unrepresented applicants attend 
Tribunal hearings it can never be appropriate to require the taking of an oath or the making of an 
affirmation to tell the truth while making submissions. That is all the more so when it would be the very 
special unrepresented applicant who would have any idea about those issues.

On any view the AAT’s performance to date in providing an informal and quick first tier of social 
security review has been unimpressive.

36 Robodebt Royal Commission (RC), Scheme Timeline, xxxi.
37 SSAT, Annual Report 2014/15 (2015), 15.
38 AAT, Annual Report 2022/23 (2023), 39.



The Administrative Review Tribunal as a Response to the Robodebt Scandal

(2024) 31 AJ Admin L 17� 25

V. THE ROBODEBT ROYAL COMMISSION

In discussion of the Robodebt Royal Commission the root causes of the Robodebt scheme are not 
lightly to be dismissed. Those causes were in misrepresentations in a new policy proposal (NPP) 
submitted to the Cabinet for the 2015 budget. The Royal Commission found that the Secretary of the 
Department of Human Services, Ms Campbell accepted that the NPP was apt to mislead Cabinet. The 
Royal Commissioner continued:

[Ms Campbell] contended that her failure to eliminate its misleading effect was an “oversight”. That 
would be an extraordinary oversight for someone of Ms Campbell’s seniority and experience. The weight 
of the evidence instead leads to the conclusion that Ms Campbell knew of the misleading effect of the NPP 
but chose to stay silent, knowing that Mr Morrison wanted to pursue the proposal and that the government 
could not achieve the savings which the NPP promised without income averaging.39

The Royal Commission found that the then Minister, Mr Morrison, understood that the NPP involved the 
Department of Human Services calculating debts by averaging data on annual income over the fortnights 
within a year even though the wording of the NPP was such that it was impossible for any reader without 
further knowledge to appreciate that fact.40 The Royal Commission found:

Mr Morrison …. took the proposal to Cabinet without necessary information as to what it actually entailed 
and without the caveat that required legislative and policy change to permit the use of ATO PAYG data in 
the way proposed in circumstances where: he knew that the proposal still involved income averaging; only 
a few weeks previously he had been told of that caveat; nothing had changed in the proposal; and he had 
done nothing to ascertain why the caveat no longer applied. He failed to meet his ministerial responsibility 
to ensure that Cabinet was properly informed about what the proposal actually entailed and to ensure that 
it was lawful.

Those two findings are truly extraordinary. It is seriously to be doubted that there has ever been an 
episode in public administration in Australia that comes close to that level of misconduct at the apex of 
our government.

That is important in assessing steps desirably to be taken to address the risk of a repetition of Robodebt.

It is centrally relevant that the first and principal form of accountability for conduct of the kind found by 
the Royal Commission is political: and there can be little doubt that Mr Morrison, the government which 
he ultimately led and the political party of which he was a member have faced significant and adverse 
political consequence for his conduct and all that followed from it. There is reason to be comforted that 
our Constitutionally entrenched system of responsible and representative government worked to visit 
upon those who oversaw this disgraceful episode in public administration the political consequence of 
loss of office.

That in turn focuses attention upon the Royal Commission’s observation that s 34 of the Freedom of 
Information Act 1982 (Cth), which exempts Cabinet documents from mandatory release under that Act, 
should be repealed. The Attorney has announced that the Government does not propose to act on that 
observation. That is regrettable because that is the only observation or recommendation made by the 
Royal Commission which would directly impact on a Minister or Secretary who proposed, in future, 
to engage in similarly disgraceful conduct: political consequences can only be visited upon politicians 
when their conduct becomes known to electors. Engaging in such conduct is made less likely by the risk 
that it will become known.41

The Royal Commission’s detailed findings powerfully demonstrate that if s 34 is not to be repealed it 
ought be limited in its operation – so that documents which disclose a proposal to act systemically in 
breach of the law would not be exempt. In that way Ministers in a position like that of Mr Morrison 

39 Royal Commission into the Robodebt Scheme, Final Report (2023), 98.
40 Royal Commission into the Robodebt Scheme, n 39, 106.
41 For a fuller discussion see Yee-Fui Ng and Maria O’Sullivan, “Robodebt, Transparency and Freedom of Information: Should 
the Cabinet Document Exemption Be Retained” (2023) 30 AJ Admin L 192. The present author makes no comment on that 
article because he appeared in the reserved Full Court matter of Warren v Services Australia (VID763/2022) to which those authors 
refer.
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signing off the Robodebt NPP would know that they were at risk of their misconduct becoming publicly 
known, if their proposal to the Cabinet was for systemic illegal conduct by government.

It is also important to recognise that the law provides through the tort of misfeasance of public office 
for personal accountability for officials who abuse public power to cause damage to others. It may be 
accepted that it is unsettled whether that extends to officials such as Mr Morrison and Ms Campbell 
whose “abuse”, if there was abuse, was in determining that a policy and system would be put in place 
that would involve officials under their direction acting without power to harm individuals, as distinct 
from officials themselves acting with the knowledge that they lack power or with reckless indifference 
to their power.42

It is yet to be seen whether Mr Morrison or Ms Campbell will be sued for misfeasance of their offices, 
but if they are, the approach which the Courts take to the question of liability for, in effect, directing 
systemic misfeasance and the approach that the Attorney-General takes to any indemnification of them 
by the Commonwealth is likely to affect substantially the likelihood of any repetition of such conduct 
by Ministers or Secretaries in the future. It would be consistent with the Australian tradition of gradual 
development of the law that there is the opportunity to see how all that plays out before we need to 
address more fundamental approaches such as those dealing with a general duty to consult and principles 
of systemic unfairness as proposed by Professor Groves.43

Likewise, in considering how the proposed ART is to be established and to operate it is important to 
avoid placing on it responsibility for failures which were so clearly sourced at the apex of the political 
and bureaucratic arms of government.

Indeed, in Ch 20 of its final report the Royal Commission demonstrates that the first tier of the AAT did 
precisely the job it was required to perform: it provided accessible and private review according to law 
of a large number of decisions and set aside a large number of those decisions. In 220 decisions it found 
the raising of debts under the Robodebt scheme lacked any foundation.

Five of those decisions were of Professor Terry Carney – undoubtedly the most eminent scholar in 
social security law our country has seen. His profile on Australian Public Law records “He has written 
extensively on social security, oversaw the writing of the 1991 Social Security Act, chaired the National 
Advisory Council on Social Welfare and served for nearly 40 years as a member of the Social Services 
and Child Support Division  of the Administrative Appeals Tribunal and its predecessor the Social 
Security Appeals Tribunal”.

His reasons were direct, straightforward and indubitably correct:44

First, s.1222A(a) of the Social Security Act 1991 states that there can only be a debt if another provision 
creates it. There is no relevant provision “automatically” creating a debt just because data-matching shows 
a discrepancy, so Centrelink is obliged to establish that there is a difference between the amount paid and 
the amount to which a person was entitled (s.1223).

Second, rate entitlements for payments such as Y[outh] A[llowance] and N[ew] S[tart] A[llowance] must 
legally be determined each fortnight, taking into account any “income bank” or other offsets and 
adjustments. And, just as rainfall in a given fortnight cannot be calculated by dividing the “annual” figure 
by 26, nor can an “average” from ATO records of earnings over many months or weeks speak to what was 
earned in particular fortnights.

Third, Centrelink bears the onus of marshalling sufficient material to show that the person was overpaid 
by reference to inaccuracies in the actual earnings in each of the particular fortnights in question. It must 
“enliven” or set in motion the relevant debt creation section. It is simply impossible to read this part of the 
legislation any other way. Consequently, as determined by the Full Federal Court in McDonald v Director-
General of Social Security [1984] FCA 59; 1 FCR 354, Centrelink is obliged to show some proofs. But 
unless it is a constant, an average never speaks to its constituent parts.

42 See Northern Territory v Mengel (1995) 185 CLR 307, 347, 370–371.
43 Matthew Groves, “Systemic Failure and Systemic Unfairness” (2023) 30 AJ Admin L 1.
44 Terry Carney, “Robo-debt Illegality: A Failure of Rule of Law Protections”, Australian Public Law, 30 April 2018.
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The evil identified by the Royal Commission in the merits review system was not with the AAT. It was 
in the gaming of the system by the Department of Human Services.

On the one hand the Department’s lawyers accepted that Professor Carney’s and other decisions of the 
AAT were legally correct; while that reasoning was wholly inconsistent with the foundational principles 
of the Robodebt scheme.

On the other hand, the senior management of the Department of Human Services insisted that the 
foundational principles of the Robodebt scheme were correct and lawful but they did not either appeal 
the AAT1 decisions to the second tier of the AAT (where there would have been a hearing in public 
with reasons published) or report the issue as a significant legal issue to the Office of Legal Services 
Coordination.

VI. THE CONSEQUENCES OF THE 2015 AMALGAMATION FOR ROBODEBT’S 
IMPLEMENTATION

Had the amalgamation of the SSAT with the AAT not proceeded in 2015 it is inconceivable that the 
Department of Human Services could successfully have gamed the system in the way that it did.

First, a National Convenor of the SSAT appointed on the recommendation of the Minister for Social 
Services would have been unlikely to remain silent, with the Minister, when his or her Tribunal was faced 
with a spike in debt recovery cases for which there could be no lawful justification. The Department of 
Human Services could not have proceeded on the basis that an accountable conversation between the 
Minister and the National Convenor would not occur. On the other hand, it was a safe bet that no such 
conversation would occur between the President of the AAT and the Minister for Social Security.

Second, the National Convenor, with a statutory responsibility to agree the arrangements for first tier 
review with the Secretary of the Department of Social Services would very likely have raised with that 
Secretary the spike in Robodebt cases: that being a matter material to the conduct of the Tribunal’s 
caseload. The Royal Commission found that there was no evidence that the Secretary of the Department 
of Social Services was ever made aware of the effect of any relevant AAT decision.45 The Department of 
Human Services could scarcely have succeeded in its gaming in circumstances where the Secretary of 
the Department of Social Services was likely to be informed of the AAT’s repeated findings of illegality.

Third, the SSAT had a practice of including as an appendix to its Annual Report decisions of interest from 
the previous year. By that appendix the SSAT brought to the relevant Minister’s and the Parliament’s and 
public’s attention cases of importance.46

Had the SSAT continued, or if the AAT had an annual reporting function with respect to tier 1 decisions 
as broad as the SSAT’s, it is inevitable that the 2017/2018 annual report would have included references 
to Professor Carney’s decisions and others to the same effect – thereby placing on public record that 
which the Department of Human Services kept buried.

VII. THE REWRITING OF OVERPAYMENT PROVISIONS

I have referred above to the work undertaken between 1988 and 1990 in rewriting the Social Security Act 
through a working party chaired by Professor Terry Carney. That work was undertaken in order to make 
social security decision-making, including by merits review Tribunals, more accessible. As the Second 
Reading Speech for the Social Security Bill recorded47 the Act was recast in modular form providing in 
separate modules the rules for eligibility for each pension, benefit or allowance payable under the Act 
and the rules for calculating the rate at which any such pension, benefit or allowance would be payable 
for any given period. In that way it was envisaged that claimants, officers of the Department, advisors 
and merits review Tribunals would be able, in a particular case, to read and digest the whole of, but 

45 Royal Commission into the Robodebt Scheme, n 39, 563.
46 The last such report was the SSAT, n 37, App 9.
47 Commonwealth, Parliamentary Debates, House of Representatives, 6 December 1990, 4644.
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only the rules relevant to, the particular case. The rewriting of the Act was another important step in 
addressing the “inequality of arms” between claimants and the Government.

In undertaking the rewriting, in order to address that “inequality of arms” the working party attended 
closely to Julian Disney’s concern identified in his 1985 paper of broad discretionary powers and opaque 
drafting. Those questions were particularly acute in addressing the way overpayments were to be dealt 
with.

Prior to the rewriting of the Social Security Act in 1991 overpayments were dealt with by s 140 of the 
Social Security Act 1947.48

Section  140 provided a bifurcated rule  for recovery of overpayments. Subsection  (1) provided that 
payments which were made only by reason of a false statement or representation or a failure to comply 
with a provision of the Act by the recipient of the payment were recoverable in a Court as a debt due to 
the Commonwealth.

Subsection (2) provided that where any amount had been paid “which should not have been paid” the 
amount could be recovered, in the discretion of the Department, from ongoing pension, allowance or 
benefits.

The operation of subs  (2) was the subject of authoritative consideration by the AAT in Buhagiar  v 
Director General of Social Services (Buhagiar).49 The Tribunal presided over by Hall DP reasoned:

That sub-section is couched in very broad language … Parliament has said that recovery action by way 
of a deduction from ongoing pension may nevertheless be taken if for any reason the amount that has 
been paid should not have been paid. The breadth of these words is such as to preclude, in our view, any 
limitation … to circumstances of fault on the part of the pensioner. … [The] sub-section … is capable of 
applying whether the fault for the overpayment rests with the pensioner, with the Department, whether 
the default is shared or, indeed, whether there is no fault on the part of anyone. It is capable of applying 
whether or not the overpayment would be recoverable at law. The sub-section requires no more in our 
view than that on a consideration of the circumstances of a particular case (which will necessarily be in 
retrospect) it should appear that for some reason an amount has been paid which ought not, if the Act had 
been correctly and properly administered, have been paid.

Clearly enough the criterion for recovery of “an amount which should not have been paid” conferred 
broad discretionary powers with opaque drafting of the very kind to which Julian Disney had referred in 
his 1985 paper to the Legal Convention.

The application of that criterion was abolished by s 1222A of the Social Security Act 1991 (Cth) which 
provided that an amount is a debt due to the Commonwealth if and only if (relevantly) a provision of that 
Act expressly provided for that consequence.

Section 1223 then prescribed wholly objective criteria as the foundation for social security debts: first, 
that a social security payment had been made; second that a person obtained the benefit of that payment 
and third that the person was not entitled to obtain that benefit at the time the payment was made.

Those three objective criteria operated with the eligibility modules and rate calculators precisely to 
identify the questions of fact to be addressed in considering any overpayment.

As Professor Carney’s reasoning, quoted above, shows the conclusion that debts raised using the 
Robodebt algorithm were necessarily unlawful turned on the operation of ss 1222A and 1223 of the 1991 
Act together with the specific provisions of the rate calculators for the various pensions and allowances 
in issue under Robodebt.

Had the 1991 changes not been made, and the provision for recovery from ongoing payments had 
remained the broad and opaquely drafted “amount that has been paid which should not have been paid” 
which had been considered in Buhagiar it is to be doubted that the conclusion of necessary illegality of 

48 The Social Services Act 1947 (Cth) was renamed the Social Security Act 1947 (Cth) by s 5 of the Social Services Legislation 
Amendment Act 1982 (Cth).
49 Re Buhagiar and Director-General of Social Services (1981) 4 ALD 113.
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the Robodebt recoveries would have been open either in the many tier 1 AAT reviews or indeed to the 
Royal Commission.

VIII. THE ADMINISTRATIVE REVIEW TRIBUNAL

The Administrative Review Tribunal Bill 2023 (Cth) together with the Administrative Review Tribunal 
(Consequential and Transitional Provisions No 1) Bill 2023 will largely maintain current arrangements 
for two tier review of social security decisions by the AAT where tier one reviews will be conducted in 
private and in the absence of the Department. The ART will be required to pursue an objective50 based 
on that of the AAT51 but with the addition of an objective, evidently in response to the Robodebt Royal 
Commission, of improving the transparency and quality of government decision-making.

In pursuit of that additional objective, the ART  Bill provides greater powers to the AAT to ensure 
publication of decisions of significance and provides for the establishment of a Guidance and Appeals 
Panel within the AAT.

In his Second Reading Speech for the ART Bill the Attorney Mark Dreyfus KC said:52

The government … inherited an AAT that is no longer taken seriously – or, at least, seriously enough – by 
government departments and agencies. As the Robodebt Royal Commission highlighted, the AAT made 
hundreds of decisions that the approach to calculating and raising debts under the scheme was unlawful – 
but those decisions, and their obvious implications, were ignored and ultimately buried.

In developing this package of legislation, the government has had the opportunity to look at the original 
vision for the AAT afresh, consider how it can best be realised now and into the future.

…

A key objective of the Tribunal will be to improve the quality and transparency of decision making across 
government.

…

The Tribunal’s senior leadership will also be directly responsible for identifying and monitoring systemic 
issues in government decision making, and bringing them to the attention of government and the 
Administrative Review Council.

…

The Bill also strengthens requirements for the publication of Tribunal decisions, in line with the 
recommendations of the Robodebt Royal Commission.

…

A decision of the Guidance and Appeals Panel on a systemic issue will provide clarity for others seeking 
review and will enhance the quality of future administrative decisions, both by the original decisionmaker 
and by the Tribunal, on similar issues. Tribunal members will be required to treat these decisions as 
guidance decisions.

There is no first tier review in tax cases, and anonymised decisions on migration first tier review are 
published. It is only social security and veteran’s entitlements which result in first tier reviews in the AAT 
which are generally not published. Provisions permitting publication of tier 1 review decisions are likely 
to have an effect limited to those areas.

In assessing the utility of the Guidance and Appeals Panel it is relevant that its impact on transparency is 
unlikely to be great other than in those areas of administration where close attention has been paid in the 
drafting of primary legislation to the accessibility and operation of administrative decision-making – as 
described above in the redrafting of the overpayment provisions of the Social Security Act.

Those areas undoubtedly extend beyond social security to include tax and migration and may extend as 
far as veterans’ entitlements.

50 Administrative Review Tribunal Bill 2023 (Cth) cl 9.
51 Administrative Appeals Tribunal Act 1975 (Cth) s 2A.
52 Commonwealth, Parliamentary Debates, House of Representatives, 7 December 2023, 9198.
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There are, however, very large swathes of Commonwealth legislation and administration in which the 
statutory criteria for decision are sufficiently opaque that any published decision is unlikely to inform a 
debate beyond the circumstances of the particular case. While the ARC, once re-established, may be able 
to identify areas of legislation requiring attention, that is not a function it has performed in the past and it 
is a function the performance of which would be replete with cross-portfolio risks such that it is unlikely 
to be performed often or well in the future. That consideration is likely significantly to limit the practical 
utility of the proposed Guidance and Appeals Panel beyond the day-to-day operation of the Tribunal, 
and the shifting of many appeals currently dealt with by single judges of the Federal Court to the AAT.

The consequence is that the opportunity for practical change improving the quality and transparency 
of decision-making across government as a result of the ART Bill is limited and there is reason to be 
cautious in expecting much of the ART in that regard. In my opinion it is asking too much of the ART, the 
ARC and their senior leadership to address the improvement of the quality and transparency of decision-
making across government when they could not conceivably address or even much influence the quality 
of primary legislation.

In that context it is disappointing that the whole of the policy discussion leading to the Administrative 
Review Tribunal Bills was focused, in effect, on how to complete the project identified in the ARC’s 
Better Decisions Report which is now almost 30 years old. I have been unable to identify anything 
on the public record which indicates that policy makers paused to ask themselves whether the AAT’s 
performance in the conduct of tier one reviews of social security decision-making since 2015 was such 
that the tier one function ought be left with the ART or whether it would be preferable to move it back 
to an independent SSAT.

It would seem that the egg having been thoroughly scrambled, there is no going back regardless of the 
evidence of poor outcomes.

That being so, we need to confront the conflict of values which has underpinned the 40 year history of 
two tier social security review which I have outlined in some detail.

That conflict of values is broader and deeper than mere legislative provisions.

On the one hand the AAT, or the ART, as the general ART must establish and maintain a certain level 
of overt independence underpinned by formality. It would be impossible for the Tribunal to discharge 
its essential function of standing between the executive government and the citizen without that overt 
independence.

In contrast, effective conduct of first tier social security reviews undoubtedly requires empathy, effective 
listening and efficiency, but if those attributes are present whether the reviewer appears to be independent 
or not of the administrator is unlikely to be a matter of significance.

Consequently, the President of the AAT or ART  is properly seen as a position of high status within 
Australian government and the Australian legal profession. No one, however, would ever say the same 
of the former National Convenor of the SSAT or any member of the SSAT.

The inevitable consequence of the ART Bill however is that the President and senior leadership of the 
Tribunal are called upon to reconcile those conflicting values through their day-to-day management of 
the Tribunal and now by the triaging process envisaged to underpin the delicate balance between the two 
tiers of social security review on the one hand and the operation of the Guidance and Appeals Panel on 
the other. That is a task calling at least for the wisdom of Solomon. We will learn over time whether it 
can be performed.

What we can say at this stage is that the Bill as drafted provides little to assist in the performance of that 
task.

The provision first enacted in 1975 governing conduct of proceedings in the Tribunal53 is carried over to 
the ART54 to govern equally the conduct, by a judicial presidential member of the review of a licensing 
decision affecting a major business, and the procedure to be adopted in each tier 1 social security review. 

53 Administrative Appeals Tribunal Act 1975 (Cth) s 33(1).
54 Administrative Review Tribunal Bill 2023 (Cth) cll 49–52.
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While flexibility is permitted, notably formality and technicality is permitted (and likely required) to the 
extent a “proper consideration of the matters before the Tribunal” requires,55 and there is no provision 
requiring the Tribunal to act timeously let alone speedily.56

There is merit in providing, expressly, for first tier social security reviews to be conducted with primacy 
given to informality and speed notwithstanding the necessary conflict between those values and broader 
administrative justice values, including fairness. As Brian Howe MP put it in his 1988 second reading 
speech:

The primary objective of any system of review of administrative decisions should be to provide for the 
resolution of grievances by correct and authoritative decisions which command general confidence. To 
achieve this object the Social Security Appeals Tribunal must retain its flexible structure and the informal 
procedures it has developed in the past 12 years. Otherwise, there is a danger that this Tribunal will 
duplicate the style of hearing now conducted by the Administrative Appeals Tribunal. This is not a 
desirable aim for the first tier of external review.

As Professor Groves has powerfully demonstrated, Australian law does not presently provide a coherent 
framework by which the inequality of arms may be addressed in public law cases.57 First tier social 
security appeals are, because of their subject matter, very likely to be affected by that inequality between 
claimant and government.

The duplication of inappropriate styles of hearing which fail to address that inequality of arms as well as 
it could be addressed is only to be expected when the AAT Act, and now the ART Bill, prescribe exactly 
the same criteria governing questions such as formality for all tribunal hearings.

The President and senior leadership of the AAT can, ultimately, only act in accordance with law and 
cannot produce patterns of hearings other than as required by law. The discussion in this article suggests 
that by leaving much of the inequality of arms present in social security appeals to be addressed by the 
President, and without providing express legislative directions, the ART Bills will entrench arrangements 
which have failed adequately to address questions of speed and accessibility.

55 Administrative Review Tribunal Bill 2023 (Cth) cl 50.
56 Compare Social Security Act 1947 (Cth) s 193(1)(b); the statement of objective in Administrative Review Tribunal Bill 2023 
(Cth) cl 9 governs the “mechanism for review” as distinct from the procedure of the Tribunal in a proceeding which is the subject 
of cll 49–52.
57 Groves, n 21.


