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Today we meet, and I speak, on the country of the Gadigal people of the Eora

nation. I pay my respects to Gadigal elders past, present and emerging.
Effective supervision of the lawfulness of government decision making
In 1971 the Kerr Committee' commented:

“In recent times in Australia, as in other countries, there has beena ......
substantial increase in the powers and discretions conferred by statute on
Ministers of the Crown, officers of the administration and statutory
authorities. The exercise of these powers and discretions involves the
making of a vast range of decisions and recommendations which affect

the individual citizen in nearly all aspects of his daily life.”

It was that growth in both public powers and discretions, and the inadequacy of
what we now know to be the Constitutional writs to supervise their exercise as
they affect individual citizens, which led the Kerr Committee to recommend the
establishment of a general merits review tribunal, which was established as the

Administrative Appeals Tribunal.

Since its establishment, the function of this Tribunal has been that supervision

of the exercise of government powers and discretions affecting individual

! Report of the Commonwealth Administrative Review Committee, Parliamentary Paper No 144, 1971 (Kerr
Report).



citizens and business entities. In performing that function, the Tribunal’s

contributions to the Australian public have been extensive and impressive.

Most immediately, thousands of government decisions have been reviewed
every year since the mid 1980s resulting both in review on the merits of each of
those decisions and the provision to each individual or business entity affected
by the decision of a hearing: a hearing which in many cases constituted the first
and only time that the person affected perceived that they had been able to tell

their story and be heard.
Improving administration

As importantly, the Tribunal has been at the centre of significant improvements

in the quality of primary decision making and respect for the law.

In a speech to the Council of Australasian Tribunals® Sir Anthony Mason, who
had been a member of the Kerr Committee, observed that the committee report
did not deal at any length with the need for reform because the need for major
reform was widely accepted. Notwithstanding that wide acceptance he

observed:

“The mandarins were irrevocably opposed to external review because it

diminished their power.”

Sir Anthony went on to recount Ernst Wilheim’s description of his role as an in-
house lawyer at the Immigration Department signing off on a batch of
deportation orders almost all of which were, in his professional opinion,

defective. Having explained his opinion to his superiors, Ernst was counselled:

“You don’t seem to understand that it’s your job to initial these”

2 Delivered on 19 September 2007 to the NSW Chapter Annual General Meeting.



because if he did not initial them the Minister would not sign them and the

Department “wanted these people out.”
As Sir Anthony observed, there was a culture of disrespect for the rule of law.

As AAT review has been implemented across various fields of Commonwealth
administration the scope for a continuance of that culture has been greatly

reduced.

Administrators have been required to attend to the detail of both the facts and
law in making administrative decisions by the requirement that they provide
statements of reasons for reviewable decisions® and by the prospect that their
decisions will be reviewed, in public, by the Tribunal which would publish
reasons. The work of decision makers was thereby made available for scrutiny
by colleagues, other departments and agencies, Ministers, Parliamentarians and

the media.

Across numerous areas of administration, the exercise by individuals of their
right to apply for review to this Tribunal has resulted over time in much more
than that: it drove significant law reform substantially informed by reasons

given by members of this Tribunal.
Two examples illustrate the fundamental changes driven by this Tribunal.

Among the decisions included in the jurisdiction initially conferred upon the
Tribunal was that concerning civil aviation safety licensing. The Tribunal’s first
two decisions in that field each appeared to raise questions of imminent risk to

aviation safety, resulting in very prompt action to suspend licences.

In Tobin v Department of Transport* Mr Tobin’s licence as an aircraft
maintenance engineer was suspended on 16 May 1977. Having commenced to

hear the application for review four weeks later, on 14 June 1977, on day 2 of

3 Section 28 of the AAT Act.
4[1977] AATA 7.



the hearing a Tribunal of three members presided over by the then President cut
short the hearing and set aside the suspension once it emerged that the delegate
had decided to suspend the licence before issue of the statutorily required show

cause letter.

Two days later, in Upton v Department of Transport® Mr Upton, a pilot, had had
his licence to operate in visual flight rules conditions suspended after he had
flown from Adelaide to Port Augusta in very poor weather and found himself
unable to continue to fly in visual meteorological conditions but unable to land.
The Tribunal found that Mr Upton’s conduct fell short of discharging his duty
with respect to the safe operation of his aircraft and that they would not have
altered the decision of the Regional Director to suspend the licence if the
suspension had occurred within power. However, as in Tobin, the Regional
Director had exercised his power to suspend before hearing from Mr Upton in
response to the statutorily required show cause letter. The Tribunal found the
suspension beyond power, and for that reason set it aside and decided to take no

further action.

The circumstances faced by the regulator in both Tobin and Upton are now the
subject of special provisions for the suspension of civil aviation authorisations
(without notice) in the event of serious and imminent risks to air safety pursuant
to Part III Division 3A of the Civil Aviation Act 1988. Those provisions are
complemented by the detailed provisions of the Civil Aviation Safety
Regulations for the taking of actions, including suspensions, of authorisations

under those regulations.

A second illustration is in social security administration. The Tribunal was first
conferred jurisdiction to hear appeals against social security decisions which

had been reviewed by the Social Security Appeals Tribunal in 1980.

5[1977] AATA 8.



In one of its earliest decisions under the Social Security Act the Tribunal was
called upon to decide on the lawful method for the calculation of overpayments
of age pensions.® The Department regarded the question as one to be answered
by reference to Departmental policy, which in those days was unpublished.
While the three member tribunal divided on what the law required, all members
were clear that what the applicant was entitled to be paid by way of pension,
and what, if anything she had been overpaid, was to be determined by
application of the law to the facts. The matter went on appeal to the Federal
Court and then to the High Court’ — each of which answered the questions by
application of the law to the facts. While the Courts differed on what was law
(which the Federal Court could decide) and what was facts (which only the
Tribunal could decide), in a very short period Australia went from the
entitlements of age pensioners being determined by unpublished Departmental
policy, to those entitlements being calculated in accordance with principles

articulated in published reasons of the High Court.

Within a decade, the intensity of the Tribunal’s review of social security
decision making resulted directly in the wholesale rewriting of the Social

Security Act.

With that rewriting, and with each subsequent amendment to that Act, there can
now be no question that entitlements to social security, the calculation of rates
to be paid and of overpayments are all matters governed by the terms of that Act

and to be decided in accordance with its provisions.

That observation reflects the singular achievement of this Tribunal in bringing
to and enforcing in the social security system the rule of law; and doing so in a
way which coheres with Australia’s democratic institutions. No longer are the

entitlements of age pensioners the subject of merely private deliberation within

® Harris v Director General of Social Security [1981] AATA 97.
" Harris v Director General of Social Security (1982) 63 FLR 284; (1985) 59 ALJR 194.



a Canberra department. The excoriating detail of them are now matters which
generations of parliamentarians have grappled with as they have been required

to consider and enact the rules governing them.
The scope of AAT Review

It is not the case that the Kerr Committee considered that there should be a
single general administrative review body. Its recommendation 18 was

relevantly:

“There should also be established an Administrative Review Tribunal to
review administrative decisions in those cases thought suitable to be
reviewed by such a general review tribunal rather than by a specialist

review tribunal.”’®

Thus, the Kerr Committee recognised that an assessment would be made of
those powers which were suitable for review by a general review tribunal as

distinct from those matters to be remitted to a specialist review tribunal.

So much was recognised by recommendation 20 which explicitly provided for

retention of certain existing specialist tribunals.’

So there have always been limits on the range of decisions the AAT has been

authorised to review.

In considering that range of decisions there have been three distinct phases of
the Tribunal’s life: phases I will refer to as “Before Davies”, “Before Kerr” and

“After Kerr”.
Before Davies

When the AAT Act was passed, following and by reason of amendments made

in the Senate, it contained as a schedule a listing of those decisions initially to

8 Kerr Report page 115.
9 Kerr report page 115.



be reviewed by the Tribunal. By today’s standards it was remarkably narrow.
There was no jurisdiction to review social security, veteran’s affairs,
Commonwealth compensation or income tax decisions. The Freedom of
Information Act was not yet in force and the only migration decisions that could
be reviewed by the AAT were criminal deportations. From today’s perspective

the question must be asked, what did they do in the Before Davies era?

The answer 1s that Before Davies the Tribunal was a very niche general
administrative tribunal. Its registry and all of its members were based in
Canberra and its caseload modest, peaking at about 250 applications for review
in 1978; and eclectic: covering topics such as tax agents registration, customs
classifications, criminal deportations, civil aviation safety licensing, Defence
Force retirement and death benefits and the Tribunal’s most important
jurisdiction, numerically: the review of land valuations in Canberra for the

purposes of ACT rating decisions.

The first President of the Tribunal was Justice F.G. Brennan then of the

Industrial Court, and from its inception in 1977 the Federal Court.

In that early period several decisions were concerned with laying down by the
Tribunal, and on appeal by the Courts, foundational principles for merits review

of continuing relevance today, including:

o Adams and Tax Agents Board' - the Tribunal did not have power to
consider the constitutional validity of a provision, under which a decision
the subject of an application for review, had purportedly been made;

e Lady Bird Children's Wear Pty Ltd and Department of Business and
Consumer Affairs'! - in applications for review, absent specific statutory

provision, no party bears an onus of proof;

1971976] AATA 1.
1111976] AATA 2.



e Brian Lawlor Automotive Pty Ltd v Collector of Customs NSW'2- the
Tribunal had power to review a purported decision made without
statutory power;

e Drake v Minister for Immigration and Ethnic Affairs'® - in the review of
discretionary decisions ministerial policy is relevant but not
determinative; and the nature of public and parliamentary accountability
for a particular policy is relevant to assessing the circumstances in which
the Tribunal would be prepared to depart from that policy;

e Pochi v Minister for Immigration and Ethnic Affairs'* - facts are to be
proved before the Tribunal by logically probative evidence, hearsay
evidence, and evidence in the nature of “intelligence” is to be scrutinised
closely in determining whether it 1s probative of allegations of
malfeasance by an individual and the taking of evidence in private
pursuant to s.35 of the AAT Act was to be done with significant
circumspection and with acute regard to the Tribunal’s obligation to

accord natural justice.

A recurring theme from the earliest days has been the demands on the Tribunal
to provide timely review — where the timetables of government decision making

are often more compressed than is encountered in the Courts.

That was something [ was able personally to observe during the Christmas week
of 1977. As one of the then President’s seven children I was spending the week
from Christmas to New Year with my parents at their holiday house at
Mollymook on the New South Wales south coast. On the 5" of December that
year the combined Hospital Contribution Funds had applied to the Tribunal to
review a decision of the Minister for Health refusing permission to HCF to

increase its premiums. Following the application for review the Minister

1211978] AATA 49 1 ALD 167; [1979] FCA 21 41 FLR 338.
13[1978] AATA 71, 2 ALD 634; FCAFC, 3 May 1979, 46 FLR 409.
1411979] AATA 64, 31 ALR (CN) 666; [1981] HCA 58, 149 CLR 139.



prepared and filed a s.37 statement. That was done very shortly before

Christmas.

The result was, as best I recall, that on about Boxing Day the then President was
informed by the then Registrar, Ron Mills, that if there was to be utility in the
review it needed to be conducted before the New Year, and that there was a

great deal of media interest in the matter.

I argued to my father that if he was to be required to interrupt his and my
holidays he ought insist that the Tribunal would sit in the court house in Milton
or, if not in Milton, then in Braidwood: both of them picturesque and much

closer to Mollymook than the three hour drive back to Canberra.

As I recall it, Mills’ advice that if there was to be a transcript, the hearing would
occur in Canberra, was sufficient to demonstrate to the then President and his
son the complete absence of Presidential authority on anything that then

mattered — at least to me.

The Tribunal sat in Canberra on New Year’s Eve in 1977 and on that day set
aside the decision of the Minister thereby enabling HCF to increase its
premiums. If the evidence accepted by the Tribunal was correct, the HCF funds
thereby avoided insolvency.!> We can thank this Tribunal and its responsiveness

for the continuation in business of our second largest private health insurer.
Before Kerr

In 1979 Justice Brennan resigned as President of the AAT and of the
Administrative Review Council and Justice Davies, who had served as Deputy

President of the AAT was appointed President of the AAT.

Justice Davies served as President until 1987 and during his time as President

the Tribunal’s jurisdiction was greatly expanded.

15 Hospital Contribution Fund of Australia v Minister for Health [1977] AATA 36.
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In 1980 the Tribunal assumed jurisdiction to review social security decisions
which had been reviewed by the Social Security Appeals Tribunal. In 1981, the
Tribunal assumed the jurisdiction of the former Commonwealth Employees

Compensation Tribunal.

In 1982 the Freedom of Information Act commenced in force and jurisdiction
was conferred from the outset on the Tribunal to review decisions under that

Act.

In 1985 the Tribunal was given jurisdiction to review veteran’s affairs decisions
which had been reviewed by the Veteran’s Review Board and in 1986 the
Tribunal assumed the jurisdiction which had been exercised until then by the
Taxation Boards of Review including inheriting the Boards’ backlog of

approximately 75,000 cases.

By 30 June 1987 there were 85 members of the Tribunal which exercised
jurisdiction to review decisions made under more than 240 separate enactments.
In the 1986/87 year there was over 27,000 applications for review lodged with
the Tribunal.

Thus it was, in the Presidency of Justice Davies, that the foundations of the
modern AAT were laid. Each of the volume jurisdictions of social security,
veteran’s affairs, Commonwealth compensation, taxation and FOI were
conferred while Justice Davies was President. They were added to the

remaining volume jurisdiction from the original list: customs classification.

In a 1992 paper then Deputy President lan Thompson, writing with Moira
Patterson from Monash University,'® identified four benefits to the public from

the AAT’s operation in the Before Kerr era:

a. first, causing statutes to be administered in accordance with their terms;

16 JTan Thompson and Moira Patterson: “Public Benefit: The Administrative Appeals Tribunal” in ] McMillan
(Ed) “Administrative Law: Does the public benefit” (Australian Institute of Administrative Law, 1992).
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b. secondly, contributing towards consistency of the administration of
statutes;

c. thirdly, providing an opportunity for full and open consideration of issues
of major importance; and

d. fourthly, increasing the accountability of decision makers.

Each of those benefits was directly a consequence of the performance by the
Tribunal of its core function to which I have referred: its supervision of the
exercise of government powers affecting individual citizens and business

entities.
There were other clear benefits delivered by the Tribunal in that period.

With the social security, Commonwealth employees compensation and veterans
review jurisdictions exercised by this Tribunal it developed a concentrated
expertise in matters concerning disability and impairment. Particularly through
the rapid structural changes to the economy and labour markets in the late
1980°s and early 1990’s, this Tribunal did much to inform policy makers and
legal systems on the relationships between impairment, disability and economic
engagement. For example, the series of cases commencing with Re Panke and
Director General of Social Services !” showed that an assessment of “incapacity
for work™ caused by impairment was a different and much broader inquiry than
assessment of the impairment: an insight which transformed Australia’s

approach to supporting those excluded from the labour market by disability.

In a remarkable number of cases and articles published by members of the
Tribunal at the time detailed attention was given to how best to obtain and use
complex medical expert evidence in applications for review conducted by

unrepresented applicants.

17(1981) 4 ALD 179.
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One must be mentioned because of its significance for the operation of the

Australian legal system.

At the time Australian lawyers understood there to be a dichotomy between

adversarial and inquisitorial methods of hearing.
In a 1979 essay'® the then President Justice Brennan said:

“Suggestions have been made that a change from “adversarial” to
“inquisitorial” procedures would improve the Tribunal’s functioning. The
Tribunal does not have field officers or research assistants to pursue
enquiries ... The process of fact finding before the Tribunal is in
substance the same process of fact finding as that undertaken by a Court.
Rules of evidence do not apply, but the seeming liberty of this
dispensation is tempered by the requirement that the material should be

29

logically probative of a relevant fact. ..

Justice Brennan concluded his essay by quoting Lord Denning’s comment on

merits review tribunals:

“These tribunals are not part of the administrative machinery of
government under the control of departments; they are part of the

judicial system of the land under the rule of law.”

Mrs Joan Dwyer was appointed as a Senior Member of the Tribunal in
Melbourne in 1994. She served in that role until 2015. Drawing on her seven
years of experience in the role by 1991 she published a most influential and
detailed analysis of the Tribunal’s procedures in “overcoming the adversarial

bias in Tribunal procedures”.!”

In the article Mrs Dwyer made the case that the Tribunal was, in many of its

jurisdictions required to enquire as to the truth of the facts. She identified

8 F.G. Brennan: “The Anatomy of an Administrative Decision” (1980) 9 Syd L Rev 1
19(1991) 20 FLRev 252.
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difficulties in assessing complex questions of impairment and disability when
medical evidence was inadequate, the applicant unrepresented and the
Departmental assessment had been conducted by insufficiently expert junior
officers. She postulated that the adversarial model which had, to that time,
controlled the Tribunal’s procedure was a matter of adversarial bias rather than

legal requirement. She concluded:

“A question which arises concerning the use of inquisitorial powers is
whether the Tribunal can use them and still be seen to maintain the
impartiality necessary for the quasi-judicial role it must perform. It is my
experience that provided the Tribunal adheres to basic principles of
natural justice, complies with s.39 of the AAT Act, and has adequate staff
resources, the use of its inquisitorial powers will not offend any of the

requirements of natural justice.”

While the record does not disclose whether that paper had a direct effect, the
following year when the High Court came to decide the case of Bushell v
Repatriation Commission®® Sir Gerard Brennan’s views on the appropriate
procedure to be adopted in the Tribunal had clearly developed. He said of an

application to review a decision of the Veteran’s Review Board:

“Proceedings before the AAT may sometimes appear to be adversarial
when the Commission chooses to appear to defend its decision or to test a
claimant’s case but in substance the review is inquisitorial. Each of the
Commission, the Board and the AAT is an administrative decision-maker,
under a duty to arrive at the correct or preferable decision in the case

before it according to the material before it.”?!

20719921 175 CLR 408.
2L At CLR 424 — 425.
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Those comments in Bushell are now accepted as law. Since the High Court’s
decisions in SZBEL* and Uelese v Minister for Immigration® it has been
beyond question that, except in reviewing those decisions where legislation
imposes a formal onus of proof, it is a mistake to “transpose the language and
mindset of adversarial litigation to inquisitorial decision making of the kind”

undertaken by the Tribunal.

As importantly, across the full spectrum of Australian Courts and Tribunals it
would be difficult to identify any modern Australian lawyer who would
seriously contend that there exists a dichotomy between adversarial and
inquisitorial procedure such that procedures could not be moulded according to
the exigencies of individual cases including by the deployment of inquisitorial

methods.
After Kerr

The Honourable Duncan Kerr was appointed as President of the Tribunal and a

Judge of the Federal Court of Australia on 10 May 2012.

A quarter of a century earlier, in 1988, as a ministerial staffer, [ was negotiating
through the government caucus legislation to confer determinative powers on
the Social Security Appeals Tribunal. Mr Kerr was a young, ambitious
backbencher. He was opposed to the legislation because he saw it as
undermining the Kerr Committee’s vision for a general merits review tribunal

constituted by this Tribunal. He was passionately committed to that vision.

In 1993, Mr Kerr was appointed Minister for Justice and commissioned the
Administrative Review Council to produce what became its Better Decisions

Report. In the report the ARC recommended the amalgamation of the

22 SZBEL v Minister for Immigration and Multicultural and Indigenous Affairs (2006) 228 CLR 152 at 164 [40]
and 165-166 [47] (Gleeson CJ, Kirby, Hayne, Callinan and Heydon JJ).
23[2015] HCA 15; 256 CLR 203 per French CJ, Kiefel, Bell and Keane JJ at [63]; see also Nettle J at [102].
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Migration Review Tribunal, the Refugee Review Tribunal and the Social

Security Appeals Tribunal into the Administrative Appeals Tribunal.

For over 20 years the amalgamations recommended in the Better Decisions
Report did not proceed. Undoubtedly, with the appointment of Justice Kerr, the
Tribunal had as President a firm advocate for further expansion of the Tribunal’s

jurisdiction.

In 2013, a year after Justice Kerr’s appointment, the National Disability
Insurance Scheme Act 2013 commenced in force. From the time of its
enactment the AAT has had jurisdiction to review a broad range of decisions
under the National Disability Insurance Scheme and has done so through a
specialist division. That was the first high volume jurisdiction conferred on the

Tribunal since Justice Davies had been President.

In the following year’s budget, the government announced the implementation
of the Tribunals amalgamation recommended in the Better Decisions Report.
The amalgamation was implemented with effect from 1 July 2015 and with it
the Migration Review Tribunal and Refugee Review Tribunal together with
their systems and caseload transferred to become the Migration and Refugee
Division of this Tribunal and the Social Security Appeals Tribunal transferred
with its systems and case load to become the Social Security and Child Support

Division of this Tribunal.

By the process of Tribunals amalgamation, the AAT inherited not only a
substantial backlog of cases in the Migration Review Division, year on year its

new applications for review doubled.

As the review by the Honourable Ian Callinan AC into the Tribunals
amalgamation®* showed, the process of amalgamation, followed by budgetary

decisions which deprived the Tribunal of essential membership, imposed

24 Review: Section 4 of the Tribunal s Amalgamation Act 2015 (Cth).
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unmanageable tensions and rigidities on the management and operation of the

Tribunal.

While, in the period since 2015, some of the stresses and strains on members
and the registry have been all too apparent to those of us who practise with any
frequency in the Tribunal, the essential function of the supervision of the
exercise of government power and discretion as it affects individuals and
businesses has continued to be performed — albeit with longer delays than in the
past and with members who seemed often stretched too thinly across too many

areas of jurisdiction.

Ultimately however, the errors made in implementation of the Tribunals
amalgamation resulted in the decision of government to abolish this Tribunal

and to establish, on a different basis, the Administrative Review Tribunal.

While those moves are necessary and welcome, it is appropriate to acknowledge
the enormous debt owed by the Australian public and government to this
Tribunal and its members in banishing from many parts of government the
culture of disrespect for the rule of law to which Sir Anthony Mason referred,
and providing to hundreds of thousands of people — both Australians and those
who seek to join our community - an opportunity to tell their story and have it
heard and considered in detail by the person responsible for making the

decisions dependant upon it.



