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The Warsaw Convention is among the most successful international agreements, in both
coverage and effect.

Its full title is the Convention for the Unification of Certain Rules Relating to International
Carriage by Air.

The rules that it unifies are applied by the domestic courts of 180 sovereign nations.

The working out of which rules are unified and what unification means has been a focus of
the practice of aviation lawyers for over 90 years.

The Warsaw Convention has been updated by successive conventions and most recently by a
new convention in similar terms, the 1999 Montreal Convention, the long title to which is
also a Convention for the Unification of Certain Rules Relating to International Carriage by
Air.

The Conventions were supplemented by the Guadalajara Convention the long title of which is
a Convention Supplementary to the Warsaw Convention for the Unification of Certain Rules
Relating to International Carriage by Air Performed by a Person other than the Contracting
Carrier, the terms of which are incorporated into the Montreal Convention.

I will refer to the Warsaw Convention and its supplementary and successor Conventions as
the Warsaw System.

The hard and detailed work in addressing which rules are unified and what unification means
under the Warsaw System was undertaken primarily by the Courts of the United States
dealing with passenger claims and the United States and United Kingdon dealing with cargo
claims.

The United States courts are not unified: there are separate systems of Federal Courts and in
each state. Passenger claims brought against airlines or their employees outside the Warsaw
System were generally brought in State Courts while claims brought under the Warsaw
System were brought in Federal Courts.

State courts and judges were familiar with applying their domestic tort law and for a long
time they continued to do so — either by ignoring the Warsaw System’s rules of exclusivity or
finding reason to distinguish them. However, the exercise of jurisdiction by the State courts
has been restricted as a result of the practice of airlines in having Convention cases removed
to the Federal courts.



Over time the Federal Courts and their Circuit Courts of Appeal developed substantial
expertise and jurisprudence in the law of the Warsaw System. In addressing the scope of
exclusivity under the Warsaw System, a nuanced dispute emerged between various Circuit
Courts of Appeal which affected the scope of Convention exclusivity. The dispute concerned
whether Art. 17 of the Convention regulates causes of action under domestic law, or creates a
cause of action under the Convention. !

That period of uncertainty and conflict between the Courts of the United States was settled by
the decisions of Justice Scalia writing for the Supreme Court in Zicherman v Korean Airlines
Co? and Justice Ginsburg following and developing Justice Scalia’s analysis in EIl Al Israel
Airlines Limited v Tsui Yuan Tseng.’ The development in T¥eng was preceded by a similar
approach in the UK by the House of Lords in Sidhu v British Airways plc.* The Warsaw
System establishes the liability of air carriers while leaving to the law of domestic courts
certain questions — including what damages are payable.

Since those decisions there has been no room to doubt that the primary and cardinal purpose
of the Warsaw System is to achieve uniformity in the law relating to liability of international
air carriage.’

So much has been accepted by our High Court in Parkes Shire Council v South West
Helicopters Pty Ltd. The plurality of Chief Justice Kiefel and Justices Bell, Keane and
Edelman stated: ©

“The “cardinal purpose” of the CACL Act in giving effect to the Convention was to
achieve uniformity in the law relating to liability of air carriers, so that, in those areas
with which the Convention deals, it contemplates a uniform code that excludes resort
to domestic law.”

Justice Gordon was to like effect.’

“The “cardinal purpose” of the Warsaw Convention (and it successors) is to “achieve
uniformity of rules governing claims arising from international air transportation” of
persons, baggage and goods. It responds to the prospect of a “jungle like chaos”:
concerns about a lack of predictability with respect to carrier liability or the rights of
passengers, as a consequence of multiple legal regimes potentially applying
simultaneously to international air carriage and related conflict of laws issues. The
rules laid down are, in effect, an international code. In the areas with which it deals,
the code is “intended to be uniform and to be exclusive also of any resort to the rules
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The application of that international code by Australian Courts has proved to be challenging
for Australian lawyers and Courts.

On the one hand we have the advantage over the United States of having both federal and
state courts exercising federal jurisdiction so that both apply the law of the Warsaw System.

On the other hand, the volume of aviation litigation in Australia has never been high so that
there are few opportunities for lawyers, including judges, to develop a background in the
Warsaw System.

The thinness of expertise becomes particularly acute at the level of our intermediate courts of
appeal — of which there are nine which may hear appeals on Warsaw System disputes: the
Courts of Appeal of each state and territory and the Full Court of the Federal Court.

That is, Australia has the same number of courts of appeal as the nine Circuit Courts of
Appeal in the United States which deal with the whole of the USA’s Warsaw System case
load!

Thankfully, at the level of our final court of appeal, our High Court has built a strong track
record of applying the Warsaw System with reasoning that is congruent with, and often cited
by, the reasoning of its counterparts in the United States, United Kingdom, Canada and
Ireland.® That body of law shows that Australian courts construe the Warsaw System
conventions as international treaties and conformably with the construction adopted by the
final courts of appeal of other state parties to the conventions.

At the intermediate courts of appeal level, the problems of thin expertise have been mitigated
through the bulk of Warsaw System litigation occurring in the courts of NSW and Victoria
with appeals to the Courts of Appeal in those States — so that a small number of judges have
had repeat exposure to Warsaw System issues on those Courts: for example over the last 10
years in NSW Justices Basten and Leeming were members of the NSW Court of Appeal, each
had substantial experience and expertise in Warsaw System litigation and one or both of them
was listed on any panel to hear a Warsaw System case.

The strengths and weaknesses of the operation of our system can be seen in the course of
litigation which resulted in the High Court’s decision in Parkes Shire Council v South West
Helicopters. While that was a proceeding under the domestic law of the Civil Aviation
(Carriers Liability) Act 1967 (NSW) applying the Federal Carriers Liability Act it was
accepted at all levels that the relevant principles were those drawn from the Warsaw System.

The trial Judge was a very experienced common law Judge. In considering claims for
nervous shock and compensation to relatives by the three surviving family members of an
employee of Parkes Shire Council who had died when the helicopter which was carrying him
crashed, his Honour reasoned as many common lawyers do when confronted with the
Warsaw System’s strict limitation periods and liability caps: he did not apply them.’

On appeal, the NSW Court of Appeal comprising Justices Basten, Leeming and Payne
corrected that error finding that the carriage was carriage to which the Carriers Liability Act

8 Siemens Limited v Schenker International (Australia) Pty Ltd (2004) 216 CLR 418; Povey v Qantas Airways
Limited (2005) 223 CLR 189; Agtrack (NT) Pty Ltd v Hatfield (2005) 223 CLR 251; Parkes Shire Council v
South West Helicopters Pty Ltd (2019) 266 CLR 212.

9 Stephenson & Ors v Parkes Shire Council & Ors [2014] NSWSC 1758; [2015] NSWSC 719.



applied (it being carriage of a kind which, if it were international, would have been within the
Warsaw System) and that the deceased passenger was a passenger within the meaning of the
Warsaw System.

The reasoning to both conclusions reflected the Court’s experience and expertise in Warsaw
System law.

A further issue that arose was whether the claims by the three family members for nervous
shock were claims which were precluded by the exclusivity provisions of the Warsaw
System; or whether they were able to be brought because the exclusivity provision did not
operate to preclude them.

On that question the Court of Appeal divided. Justice Basten with the concurrence of Justice
Payne found that the Warsaw System exclusivity operated to preclude the nervous shock
claims. Justice Leeming disagreed. The reasoning to both conclusions reflected a deep
understanding of Warsaw System law and of the development of the law of exclusivity that I
have described. Justice Leeming came to his conclusion much influenced by the reasoning of
the Full Federal Court in Magnus v South Pacific Air Motive.'°

In the High Court in Parkes Shire Council Justice Basten’s reasoning was preferred and the
reasoning of the Federal Court in South Pacific Air Motive was disapproved.!'!

As was demonstrated by that finding, a particular and acute weakness in Australia’s
infrastructure for dealing with Warsaw System claims is the present role of the Federal Court.

As best as I can tell, since that Court was established in 1977 there have been a total of six
proceedings brought in it making some form of claim under the Warsaw System and resulting
in a judgment.'?> Those proceedings have resulted in three appeals to the Full Court.'3

As best as I can tell, only one Judge of the Federal Court, Justice Stewart, has heard and
determined more than one Warsaw System claim. His Honour has heard and determined two.
I propose today to address his Honour’s reasons for decision in each of those proceedings.

I do so for three reasons. First, there is no question Justice Stewart is a meticulous, hard-
working judge with impeccable judicial method. Anyone who has appeared before, with or
against him will readily attest to his being in the first tier of legal thinkers. There is no chance
that any errors on his part reflect a paucity of judicial skill. Secondly, because the two
decisions are among the more consequential in recent Australian case law on the Warsaw
System. Finally, each of the sets of reasons contains clear errors or omissions as a result of
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[2019] FCA 1399; Qantas Airways Limited v Lustig [2015] FCA 253; Magnus v South Pacific Air Motive Pty
Ltd [2001] FCA 465.

3 DHI22 v Qatar Airways Group QCSC (No 1) [2025] FCAFC 91; 310 FCR 361, Dyczynski v Gibson [2020]
FCAFC 120; 280 FCR 583 and South Pacific Air Motive. While the background to the decision in Dyczynski v
Gibson was a class action under the Warsaw System the Full Court’s reasons do not address the Warsaw System
but concern improper conduct in the obtaining of approval of the class action settlement to the detriment of a
class member.



his Honour failing to appreciate important questions of detail in the operation of the Warsaw
System.

Those observations bring squarely into focus the responsibility and challenges facing lawyers
running Warsaw System disputes, particularly in the Federal Court: to provide detailed
assistance on all relevant aspects of the Warsaw System.

Evans v Air Canada

The litigation in Evans v Air Canada'* is the most consequential of recent Australian
litigation on the Warsaw System. During a flight from Vancouver to Sydney there was
turbulence which was claimed to have caused two passengers to suffer spinal and
psychological injuries. The passengers sued the carrier, Air Canada, in the Supreme Court of
New South Wales. The 1999 Montreal Convention applied to the carriage.

As the High Court’s reasoning shows the most important change made to the Warsaw System
by the 1999 Montreal Convention was the implementation of a system of uncapped liability
of carriers.

That was done by firstly maintaining the substance of Article 17 of the Warsaw Convention as
Article 17 of the 1999 Montreal Convention. Article 17 provides that the carrier is liable for
damage sustained in the case of death or bodily injury of a passenger provided that the death
or injury is caused by an accident which takes place on board the aircraft or in the course of
embarkation or disembarkation.

Secondly, the 1999 Montreal Convention substantially amended the effect of Article 22 of the
Warsaw Convention. Article 22 of the Warsaw Convention had provided for a hard cap on
the damages which might be awarded against a carrier. Article 21 of the 1999 Montreal
Convention provided for two tiers of liability. The first tier was capped and the carrier was
said not to be able to exclude or limit its liability to the first tier. The second tier was
uncapped but subject to a no negligence defence. That is, the carrier could avoid uncapped
liability by proving that the damages claimed were not due to its negligence or other
wrongful act.

Thirdly, Article 25 of the 1999 Montreal Convention provides for the carrier to stipulate
higher limits of liability than those provided for in the Convention or that there would be no
limits of liability whatsoever.

It was in that context that the High Court construed a provision of Air Canada’s tariff which
provided that where the Montreal Convention applies there are no financial limits of liability
in respect of death or bodily injury.

The question the Court was required to answer was whether the effect of that provision of the
tariff was accurately to state the effect of Articles 17 and 21 of the 1999 Montreal Convention
with its two tiers of liability or was it to specify that the first, capped, tier of liability would
not apply?

14120251 HCA 22; 99 ALJR 941; (2024) NSWCA 153; 114 NSWLR 433; [2023] NSWSC 1535.



The High Court concluded that the effect of the tariff was the first: accurately to state the
effect of Articles 17 and 21 of the 1999 Montreal Convention so that the cap on the first tier
of liability continued to apply.

In reaching that conclusion the Court’s reasoning is an extraordinary model of the application
and implementation of the Warsaw System in domestic law. The unanimous Court:

firstly, addressed the principles for construing international conventions and in
particular considered the scope for Courts to take into account history and background
to the negotiation of the convention;

secondly, considered the detailed history of the Warsaw System as background to the
detailed negotiations which resulted in the 1999 Montreal Convention;

thirdly, addressed the text of the 1999 Montreal Convention and each of the relevant
Articles in coming to its conclusion as to the effect of Articles 17 and 21 as
implementing a system of unlimited liability with two tiers;

finally, the Court reached its conclusion by reference to all of the relevant provisions
of the Air Canada tariff, the history of international airlines’ provisions for liability
caps in the context of the Warsaw System and the role that the Air Canada tariff
played under the domestic civil aviation law of Canada.

The Court’s conclusion is compelling: the particular clause of the tariff had the effect of
confirming, rather than denying, the two tiers of liability provided for in Articles 17 and 21 of
the 1999 Montreal Convention.

Any lawyer contemplating conducting or defending a claim giving rise to aviation law issues
ought, as a starting point, read the whole of the reasons for decision of the High Court in
Evans v Air Canada. Those reasons constitute a significant contribution to the global
understanding of the operation of the 1999 Montreal Convention.

The Doha Airport litigation

In DHI 22 v Qatar Airways Group QCSC (No 1)'3 the Full Court of the Federal Court dealt
with a claim by five passengers for assaults alleged to have occurred at the hand of Qatari law
enforcement officials during an investigation of an attempted murder at Hamad International
Airport.

The five applicants were each in transit in Doha. In each case their final leg was Doha to
Sydney. The flight to Sydney had pushed back and was then required to return to the gate
with female passengers compulsorily offloaded with most subjected to compulsory physical
examinations.

At first instance Justice Halley summarily dismissed the claims against Qatar Airways on the
basis that the events giving rise to the alleged injuries did not occur on board the aircraft or in
the course of embarkation or disembarkation and therefore did not fall within the scope of
liability created by Art. 17 of the 1999 Montreal Convention which governed carriage in that
case.

1512025] FCAFC 91; 310 FCR 361.



Further, Justice Halley held that the effect of Art. 29 of the 1999 Montreal Convention was to
exclude all claims, other than those under Art. 17, for injuries arising from events which
occurred in the course of international carriage, that the events alleged had so occurred and
therefore there was no remedy available against the airline.

On appeal Justice Stewart, with the agreement of Chief Justice Mortimer and Justice Stellios,
found that Justice Halley was wrong to summarily dismiss the claims.

I do not comment on that ultimate finding.

In the course of that finding, however, Justice Stewart construed Art. 29 of the 1999 Montreal
Convention as having the same temporal scope as Art. 17: that it excluded only claims for
injuries arising from an event that occurs “on board the aircraft or in the course of any of the
operations of embarking or disembarking”.

In what I am about to say I do not suggest that his Honour’s construction of Art. 29 is
necessarily wrong, although as will appear that is, in my opinion, likely the case.

The central point that I wish to make is that the basis of his Honour’s reasoning to that
conclusion demonstrates serious deficiencies in the Court’s understanding of the background
and purposes of the Warsaw System.

In my view, there are four clear errors, and two significant omissions, in His Honours
approach.

First, his Honour frames the issues that arise under the Warsaw System as being issues
concerning passengers’ claims against airlines.

That is not the scope or focus of the Warsaw System. The Warsaw System is concerned with
a carrier’s liability for injuries to passengers and loss or damage to cargo or baggage and
delay caused to passengers, cargo or baggage.

Further, one of the clarifications made in the rewording of Art. 29 of the 1999 Montreal
Convention as compared to Art. 24 of the Warsaw Convention was to make clear that the
basis of exclusivity as articulated in Art. 29 applied equally to all claims, whether they
concern carriage of passengers, baggage and cargo.

Justice Stewart’s reasoning takes no account of the text of Art. 29 extending to cargo and
baggage.

Clearly enough the temporal scope of liability under Art. 17 for death or injury to passengers
can have no application to claims, or the exclusivity of claims, for damage to cargo.

Importantly for the consideration of the scope of exclusivity of personal injury claims, the
scope of an airline’s liability for loss of, or damage to, cargo is defined by Art. 18 as being
“upon condition only that the event which caused the damage so sustained took place during
the carriage by air”.

Justice Stewart rejected the criterion of international carriage by air as the temporal scope of
exclusivity for passenger claims. In doing so he criticised the concept of “carriage by air” as
imprecise and therefore unsuitable as a criterion for exclusivity. That criticism cannot be



sustained given that phrase expressly defines the scope of liability for, and exclusivity of,
cargo claims.

It is also a criticism that is inconsistent with the foundational law of the Warsaw System.

In the first decade of the Warsaw Convention Lord Greene wrote his seminal judgement in
Grein v Imperial Airways Limited':

“The rules laid down are in effect an international code declaring the rights and
liabilities of the parties to contracts of international carriage by air ...

The desirability of such an international code for air carriage is apparent. Without it
questions of great difficulty as to the law applicable to a contract of international
carriage by air would constantly arise. ...

The definition of “international carriage” is contained in paragraphs 2 and 3 of Art. 1.
Paragraph 2 at the outset begins the definition by reference to the contract itself. This
indeed is what would be expected seeing that the Convention lays down rules
governing terms and operation of contracts of carriage which will be enforced in the
Courts of the High Contracting Parties. The rules are rules relating not to
journeys, not to flights, not to parts of journeys, but to carriage performed under
one .... contract of carriage.

Justice Stewart’s reasoning fails to engage with that conceptual framework — which has not
been questioned in the 87 years since Lord Greene wrote.

Secondly, his Honour’s analysis of the cases and of the text and purpose of the Warsaw
System fails to account for the intricate regulation of the liability of carriers engaged in multi-
stage trips. His Honour identifies from a series of cases, all but one of which were concerned
with single stage flights, a temporal scope for operation of the liability provisions of the
Convention starting with the commencement of embarkation at the port of departure and
ending with completion of disembarkation at the port of arrival.

That is of little assistance in identifying the scope and operation of the Warsaw System at
transit airports.

Art. 1(3) of the 1999 Montreal Convention, like Art. 1(3) of the Warsaw Convention,
provides for carriage to be performed by several successive carriers to be deemed to be one
undivided carriage if it is regarded by the parties to the contract as a single operation.

It is impossible for an episode of one undivided carriage within the meaning of Art. 1(3) to be
bounded by the processes of embarkation and disembarkation of the first flight.

It must be correct that an episode of international carriage of passengers by air commences at
the point of the first embarkation and ends at the conclusion of the last disembarkation.

When a passenger transits from carriage by one carrier to carriage by another carrier during a
single episode of undivided carriage within the meaning of Art. 1(3) it is inconsistent with Art
1(3) to treat the transit as falling outside the scope of that single episode of international

1671937] 1 KB 50.



carriage by air and therefore artificial to treat the transit as outside the phrase “in the carriage
of passengers” within the meaning of Art. 29.

Thirdly, his Honour’s consideration of the transit case of Sidhu v British Airways!” proceeds
on an incomplete understanding of the scope of the “temporal dimension” of Art. 17. In
Sidhu, a British Airways flight from London to Kuala Lumpur via Kuwait landed in Kuwait
after the Iraqi invasion in August 1990. During refuelling the passengers were in the transit
lounge when taken prisoner by the Iraqi forces. The House of Lords upheld the summary
dismissal of claims in negligence because they were precluded by the exclusivity of the
Warsaw System. The particulars of negligence concerned the decision to land, and landing, in
Kuwait when British Airways knew or should have known of the invasion and the consequent
risks to the passengers.'® The House of Lords held that Mrs Sidhu’s claim fell outside the
Convention and therefore she had no claim.

The critical passage of Justice Stewart’s reasoning in distinguishing the decision in Sidhu
.19
was:

Whether or not the claims were ... regarded as being within the temporal scope of Art
17 was not discussed in terms, save that it was said that the alleged breaches of duty
all related to decisions taken while the aircraft was in the air between London and
Kuwait.

The difficulty with that reasoning is that it conflates two distinct matters: breach of duty on
the one hand and “accident” within the meaning of Art 17 on the other.

It is well established that liability under Art 17 is event-based so that Article 17 directs
attention to “when and where an event takes place.”® The events of relevance are “accidents”
within the meaning of Art 17.

The meaning of “accident” has been fixed since the decision of the US Supreme Court in 4ir
France v Saks.?! That meaning has been approved by the Australian High Court in Povey v
Qantas Airways Ltd.*?

An accident is something unusual or unexpected which causes the injury complained of.

The temporal scope of Art 17 is concerned with when and where events constituting accidents
occur. When and where a breach of duty occurred resulting in such an event is simply
irrelevant to the scope of Art. 17.

In Sidhu the landing of the aircraft at its scheduled transit point was not unusual or
unexpected, and the landing was not an event which caused the injuries complained of. It
could not have been an accident within the meaning of Art 17.

It may be that the breaches of duty alleged in Sidhu occurred while “on board the aircraft”,
but they were not plausibly an “accident” within the meaning of Art 17.

17 [1997] AC 430.

18 See [1997] AC at 436G, 437G.

1° At [103].

20 King v American Airlines Inc (2012) 284 F (3d) 352 at 360 — 361.
21 (1985) 470 US 392.

2 (2005) 223 CLR 189 at 204 [34] — [36].
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Any unexpected or unusual event that caused the injuries complained of in Sidhu occurred in
the transit lounge upon the arrival of the Iraqi forces. Those events did not plausibly occur
within the temporal scope of Art 17.

Justice Stewart’s reliance on the absence of such reasoning shows that he failed to appreciate
the fundamental basis of liability under Art 17 is event based so that breaches of duty are
irrelevant to the application of its temporal scope.

Fourthly, his Honour based his reasoning correctly upon an understanding that the
Conventions were to be given a purposive construction. However, his Honour identified the
purpose of the Convention as being to provide a “remedial system designed to protect air
carriers against catastrophic crippling liability by establishing monetary caps on awards and
restricting the types of claims that may be brought against carriers, while accommodating the
interests of injured passengers by creating a presumption of liability against the carrier when
a claim satisfies the substantive requirements of the Convention”.

The purpose relied upon by Justice Stewart was identified by Justice Ginsberg in Tseng as
being a “complementary purpose of the [Warsaw] Convention” which her Honour

distinguished from the Convention’s “cardinal purpose”.?®

Justice Stewart relied upon that “complementary purpose” without giving any weight to the
“cardinal purpose.”

When regard is had to the cardinal purpose of achieving uniformity of rules in order to
address the chaos that arises from the potential for conflict of laws questions it is liabilities
that may arise at transit airports in particular where the purpose of the Convention is served
by ensuring that liability arises under the uniform rules of the Convention or not at all.

Justice Stewart by way of example to illustrate his reasoning, points to a slip and fall accident
by a passenger in a transit lounge of an airline and reasons that there is no justification with
reference to the purpose of the Convention or its text why a passenger’s claim for such an
injury should be excluded.

To the contrary, if the purpose of the Convention is regarded as its cardinal purpose to
achieve uniformity in rules governing an airline’s liability in order to manage conflict of laws
questions, a slip and fall in the transit lounge is a claim to which the application of uniform
rules serves the Convention’s purpose.

Take two examples of passengers in a transit lounge in Doha about to board a flight to
Sydney.

In the first case the passenger has bought her ticket in France from Air France. She has flown
from Paris to Doha on an Air France flight, and gone to the Qatar Airways transit lounge
awaiting her flight on Qatar Airways which she will undertake as a code share flight on her
Air France ticket.

23 See 525 US 155 at 170; query whether it is a purpose, at all, of the 1999 Montreal Convention with its system
of uncapped liability as explicated in Evans v Air Canada.
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If she slips and falls in the lounge and brings her proceeding in France, the French Court will
no doubt observe that the Warsaw System is based upon the French contrat,** which in the
case of a contract of carriage of a passenger imposes a strict liability on the carrier to
complete the carriage safely, subject to the exception of force majeure and, possibly, fault of
the passenger.

On the assumption Justice Stewart’s construction of the Conventions is correct, will the
French Court recognise any room for the operation of any tort law or will it apply the French
law of Contrat to impose liability solely on Air France? If tort law may operate, will it be the
tort law of France or Qatar? What will be the effect on Air France’s liability of any disclaimer
notice posted by Qatar Airways at the entry to the lounge? Will tort law operate to make an
airline liable or will liability fix upon the owner, or maintainer or cleaner of the lounge?
Which law system will be the source of rules to answer those questions? How will the
passenger, in Paris, go about locating any entity other than the airline that may be liable?

Take as the second example a passenger who purchased her Sydney to London return ticket
from Virgin Australia. She has flown from London to Doha on a Qatar Airways flight as a
code share on her Virgin ticket. She will fly to Sydney on a Virgin flight operated by a Qatar
Airways aircraft and crew, and in transit has gone to the Qatar Airways transit lounge.

If she sues in Sydney for a slip and fall in the transit lounge, Australian law will apply Qatari
tort law.

Now assume the Virgin tariff contains an exclusion of all liabilities, other than those imposed
by the Conventions, in favour of Virgin and each of its codeshare partners and an indemnity
in favour of any codeshare partner for any amount the partner is found liable to pay. Will
Australian law recognise and enforce that exclusion and indemnity, or would Art.26 of the
1999 Montreal Convention be read as invalidating that exclusion?

If Art. 26 would invalidate the exclusion, how is the Convention to be read coherently when
the effect of Justice Stewart’s reasoning would then be that it does not regulate liabilities of
carriers that arise at transit airports other than to prohibit the carrier from contracting to
exclude or limit them?

Would Australian Consumer law apply to regulate the standards of service required of Qatar
Airways in its lounge in Doha in the postulated example? What is the juridical basis for that
to occur when Qatar Airways has played no role in the commercial dealings with the
passenger and its only role in the carriage came to an end when she disembarked in Doha?

It is trite that the acute sensitivities of conflict of laws questions in international transit —
highlighted by those and many other questions - resulted in the supplementation of the
Warsaw System by the Guadalajara Convention. That Convention by Art. 2 expressly
contemplates that the carriage as agreed for the purposes of Art. 1 of the Warsaw Convention
is “contracted carriage” while part only of “contracted carriage” may be performed by a
particular carrier, that part being “actual carriage.” It regulates the detail of the relationships
of the passenger, or cargo consignor and consignee on the one hand, and each of the carriers
on the other consistently with the other elements of the Warsaw System.

24 Miller:_Liability in International Air Transport - The Warsaw System in Municipal Courts (Kluwer, 1977) at
pages 8-9, 12-14; Block v Compagnie Air France (1967) 386 F 2d 323 at 330 to 335 (5% Circuit).
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The system of the Guadalajara Convention providing for contracted carriers and actual
carriers, and for the whole or any part of the contracted carriage to be performed by an actual
carrier different from the contracted carrier, is in significant tension with the foundation of
Justice Stewart’s reasoning which rejects the episode of international carriage by air as the
unit upon which the liability rules of the Convention operate. Justice Stewart’s reasoning
omits any reference to the provisions of the Guadalajara Convention now incorporated in the
1999 Montreal Convention.

That reasoning also omits reference to the oft cited decision of a 5 judge Court of Appeal in
New Zealand in Emery Air Freight Corporation v Nerine Nurseries Ltd> . The reasons and
decision in Emery Air Freight cannot readily be reconciled with the result in DHI22. That
case concerned the liability of successive carriers of cargo. The Court found that no claim
could be brought in bailment against a carrier for damage to cargo in the course of
international carriage when the carrier was not liable under the Warsaw System provisions.
That is, the temporal scope of exclusivity in cargo claims (at least when there is a series of
carriers) is wider than the temporal scope of carrier liability. It seems the Court was not
referred to Emery Air Freight.

The second significant omission from Justice Stewart’s reasoning is the decision of the Hong
Kong Court of Appeal in Ong v Malaysian Airline System Berhad.*® Not only is the result in
that case impossible to reconcile with the result in DHI22, the reasoning serves to
demonstrate the failure by the Australian Court to engage with the foundational design
features of the Warsaw System.

Master Ong, a teenager, suffered significant brain injuries when he feinted, striking his head
on the floor, while waiting in the immigration queue at Hong Kong airport having
disembarked from a Malaysian Airlines flight from Kuala Lumpur. He sued under the
contract of carriage constituted by his ticket with Malaysian. The Court having considered the
decision in Sidhu and numerous other of the cases considered in DHI22, and addressing some
factual complexities arising from Master Ong travelling on a return ticket when the return leg
was not to be flown, concluded that Art. 29 of the Convention operated at least to preclude
any claim based upon the contract of international carriage.

Each of the errors and omissions in the reasoning in DHI22 arises solely from a failure by the
Court to appreciate detailed aspects of the jurisprudence of the Warsaw System.

Application of the Civil Liability Acts

Passenger claims for personal injury occurring in international travel, when brought in
Australian courts, are brought pursuant to federal law: they are necessarily claims under a
Warsaw System convention which has force of law in Australia by reason of the federal Civil
Aviation (Carriers Liability) Act 1959.

An important question on those claims is whether state legislation governing the assessment
of personal injury damages applies to the assessment of damages by the court.

25[1997] 3 NZLR 723.
26 [2008] HKCA 88.
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In Grueff'v Virgin Australia®” Justice Griffiths, in the Federal Court, held that the Judiciary
Act 1903 (Cth) operated to pick up and apply state laws governing the assessment of
damages: and because his Honour was sitting in NSW, Part 2 of the Civil Liability Act 2002
(NSW) applied to the assessment of damages.

Later the same year, in Bradshaw v Emirates®® Justice Stewart considered exactly the same
question and held that Justice Griffiths was clearly wrong, and that Part 2 of the Civil
Liability Act could not apply in assessment of damages on a convention claim.

At trial in Evans v Air Canada® Justice Rothman J of the Supreme Court of NSW held that
Justice Griffiths was correct, and that it was Justice Stewart who was wrong. In a finding
which was not the subject of the subsequent appeals, and which is supported by compelling
reasoning, Justice Rothman demonstrated that the Warsaw System conventions leave the
question of the assessment of damages to the domestic law of the country in which the claim
is brought. In Australia, in non-fatal injury cases that law is the Judiciary Act which operates
to pick up and apply state laws on the assessment of damages.

The errors in the reasoning in Bradshaw, like in DHI 22, stem solely from an inadequate
understanding of the Warsaw System. The critical paragraph in Justice Stewart’s reasoning®’
was:

“... the right of action is given by the Carriers’ Act, and the Montreal Convention as
enacted itself provides that damages recoverable are for “damage sustained in case of
... bodily injury” and that such damages are compensatory. .... the damages are not
common law damages; they are damages under Convention (or statute) as interpreted
and implemented by domestic courts.

That paragraph fails to appreciate that the construction of the 1999 Montreal Convention was
informed by the established meaning of the Warsaw Convention, that the official language of
the Warsaw Convention was French, and that the content of the right of action under the
Warsaw Convention turned on the legal meaning of the French word “dommage” in Art 17 of
the Warsaw Convention.

In Zicherman v Korean Airlines Co®! Scalia J writing for the US Supreme Court held that
“dommage” meant legally cognisable harm and did not extend to all harm sustained by
reason of the bodily injury.

Once that is understood, Rothman J’s conclusion in Evans v Air Canada is inescapable:

103 In Bradshaw, Stewart J reasoned that, consistent with the rights of claimants
flowing “purely and solely from [the Aviation Act]”, the right provided by the
Montreal Convention to recover damages sustained in the case of bodily injury should
be carried into effect by the Court without the statutory overlay of a particular State or
Territory being applied.

27[2021] FCA 501; 395 ALR 249.

28[2021] FCA 1407; 395 ALR 97.

2912023] NSWSC 1535.

30 At [163] and quoted in Evans v Air Canada at [86].
81(1996) 516 US 217.
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104 With the greatest of respect, and for the reasons that follow, I am unable to agree
with that construction.

105 Article 29 of the Montreal Convention provides that:

“In the carriage of passengers, baggage and cargo, any action for damages,
however founded, whether under this Convention or in contract or in tort or
otherwise, can only be brought subject to the conditions and such limits of
liability as are set out in this Convention without prejudice to the question as
to who are the persons who have the right to bring suit and what are their
respective rights. In any such action, punitive, exemplary or any other non-
compensatory damages shall not be recoverable.”

106 Scalia J, speaking for the U.S. Supreme Court in Zicherman v Korean Air Lines
Co, had this to say about Art 24 of the Warsaw Convention, which is framed in largely
the same terms as Art 29 of the Montreal Convention:

“The most natural reading of this Article is that ... the law of the Convention
does not affect the substantive questions of who may bring suit and what they
may be compensated for. Those questions are to be answered by the domestic
law selected by the courts of the contracting states.”

107 His Honour further stated that in identifying what law of the United States should
be applied for the purpose of determining the compensable harm available under the
Warsaw Convention, the Convention provided nothing more than a “pass-through”,
authorising the Court to apply the law that would govern in absence of the
Convention.

108 With respect, I consider that Scalia J’s analysis is correct, and that it is also
applicable to the similarly worded Art 29 of the Montreal Convention. There is good
reason to adopt an internationally consistent approach to such international
conventions.

109 When the Scalia analysis is applied, the inescapable conclusion is there is a gap in
the Montreal Convention as to the compensation available to passengers for bodily
injury (or in other words, what the “respective rights” of the parties are), and further
that this gap is intended to and does require Courts to select and utilise domestic law
to determine such issues. This is the same conclusion reached by Griffiths J in Grueff
at [110] and accords with the reasoning of Gordon J in Parkes Shire Council at [84]-
[86].

The reasoning and result in Bradshaw, as explained in Evans v Air Canada, is a stark
illustration of how error can arise from overlooking the most esoteric detail of the law of the
Warsaw System. But for his Honour’s failure to appreciate the confined meaning of
“dommage” in Art 17, Justice Stewart’s reasoning was unimpeachable.

That underlines the central message I seek to leave you with: that particularly when
conducting convention disputes in the Federal Court solicitors and counsel need to be
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meticulous in ensuring that all relevant details of Warsaw System law are explained to the
Court.



